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Chapter 1.

Mental Health Issues: The Heart of the M atter

by Dick Burr

Thinking Comprehensively and Consistently
About Mental Health Issues

1. Prior to and independent of current offense
e Prior convictions

Prior aggravating acts

Prior attempts to obtain services

2. Prior to and related to current offense

e Crimederivesfrom menta illness

Crime occurs while client’s behavior structured by
illness

3. During current crime
» Ability to form specific or general intent, premeditate,
implement a plan, have malice

*  NGRI/Sanity
o Affirmative defenses (coercion, duress, domination by
others)

»  Self-defense and imperfect self-defense

4. Immediately following current crime

» Waiversof rights, consent to search

Behavior alleged to be inculpatory, including state-
ments or admissions to non-law enforcement

5. Interrogations

e Waiver of right to counsel

Voluntariness of confessions or statements
Reliability (8" amendment right) of confessions or
statements

6. Custodial Behaviors
e Medication
Custodia adjustment

7. Working with defense counsel/defense team
e Competenceto assist counsel

Ability to assist in defense

Ability to understand

8. Entering plea
e Competenceto enter aplea

9. Behaviorsin court during trial

e What jury/judge sees

e Responding to witness testimony

e Client'sTestimony

e Keep pace with courtroom proceedings

10. During sentencing
e Allocution

11. Post-conviction
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What We Need to Know and Do To
Consider and Utilize Mental Health | ssues

1. We need to know something about relevant mental
impairments

2. Those that compromise intellectual functioning

e mental retardation

e brain damage

e mental illness— psychosis, dissociation, physical illness

3. Those that produce loss of contact with reality

e psychosis—schizophrenia, depression, mania, bipolar,
schizoaffective, PTSD

e dissociation — PTSD

e physical illness—fevers, diabetes, stroke, tumors

4. Those that produce a multitude of intellectual, emotional,
and physical problems

e trauma—PTSD

e chronic maltreatment and neglect

5. We need to know the major risk factors that can produce

mental illness and disorder

e Multigenerational mental illness and disorder

e Multigenerational exposure to trauma, maltreatment,
and neglect

e Exposureto trauma, maltreatment, and neglect

e Closed head injuries

e Prenatal conditions— exposure to alcohol and drugs,
maternal mal nutrition and disease, maternal injury

e Perinatal conditions— loss of oxygen in birth process,
head trauma from delivery process

e Exposureto environmental toxins

e Seriousphysical illness

6. We need to be attentive and perceptive in interactions and
communications with the client

7. We need to investigate sufficiently to determine whether
mental health assessment iswarranted

e medical history and records

e mental health history and records

e socia welfare agency records

e employment/military records

e school records

e prior criminal, prison, juvenile records

e history of family mental illness

— multigenerational genetic history

— diagnosed and undiagnosed illness and disorders
—  family dynamics

e interviewswith family historian(s)
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It IsOur Duty to Assure Reliable Assessment

1. Understanding the elements of reliable forensic
mental health assessment

e psychosocial history, obtained from and independent
of client

»  medical examination

*  mental statusevaluation

e additional diagnostic procedures

2. Undertaking the investigation necessary for reliable
assessment

Obtaining necessary investigative assistance
Obtaining necessary expert assistance

Working with investigators and experts

ok w

The Common Pathway:
Maltreatment and Neglect

1. Maltreatment deprives child of

e Important relationships

*  Raw materials of self esteem

e Socialization necessary to become competent work-
ers, parents, and citizens

2. Abuse and neglect impair the child

e Cognitively
e Emotionally
e Socidly

e Physiologicaly

3. Maltreatment causes children to

e Behelpless

* Haveno sense of self

e Bedominated by negative feelings

»  Develop self defeating styles of relating to others

»  Devote energy to managing danger rather than
learning through love and play

e Havearrested and stunted devel opment

e Develop either-or perspective

» Havedifficulty concentrating

*  Not understand the motives of others

e Havedepressed verbal abilities

e Show increased arousal and insecurity

4. Lack of attachment due to chronic neglect

e Preventschild from developing a safe base from
which to grow

e Dysregulates physiological and emotional states

»  Causes child to be disoriented and confused

e Preventschildren from learning how to interpret or
express their own emotions and use emotions as
guides for appropriate action

e Keeps children from forming secure attachments

»  Makes children overreact to internal and external cues
of terror & arousal
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5. Children’s responses to trauma depend on
e Source, nature and duration of the trauma
e Agewhen the traumaoccurs

e How much social support isavailable

e How many other problemsthe child faces
e The presence of wise, caring adult

e Presence of mental illnessin family

e Educational level of caretakers

e Supportive educational climate

e Earlyintervention

e Intelligence

e Good self esteem

Presenting and Defending Mental Health Issues

Mental health as mitigation:
In what manner did the client’s mental and emotional

functioning influence him in the commission of the crime?

Goals of the presentation

e To describe the experiences and disorders of the
client that are relevant

e To usethese experiences and disorders to explain why
the crime was purposeful for the client —why, from
the client’s perspective, it happened

e Todescribe what could have prevented the crime
from happening

Direct Examination of the Defense Expert

1 QCedetidsadeqeiece—hdiigt thosethingsthat
exd a nwy thisperson sexpertisew!! providehd pfd in
fornation

2 Mthod of forensic eval uati onand howfad | oned here

e Focus of the evaluation

e Didyoufollow aparticular methodology in conduct-
ing the evaluation?

e What are the steps that you followed?

e Whydidyou ... [take each step]?

e How did you reach your conclusion?

Did you reach a conclusion concerning the effect of the
client’s emotional and mental functioning on the commis-
sion of the crime?

3. What isyour conclusion ...

e Concerning the client’smental and emotional function-
ing?

e Anditseffect on him at the time of the crime?

4. Explore the factual bases of the conclusions deriving
fromtheclient’slifehistory, medical examination, clini-
cal interview/mental status examination, and diagnos-
tic studies

e Break into small questions and answers

e Testify inlay-friendly language

e Tieintolay testimony
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e Explainthesignificance of each fact and how it linksto
other factsin supporting

e Bring out and explain contradictory facts asyou go

e Use demonstrative evidence as much as possible —
charts, videos of client, x-rays, CT scans, MRI’s, ex-
cerpts from historical records, excerpts from movies
showing the subjective experience of mental illness

5. Inlight of the client’s mental and emotional function-
ing, explore whether anything could have been doneto
prevent the crime from happening

Cross Examination of the State’s Expert
1. Investigation

e Credentialsand experience

*  Who ghe hasworked for in other cases — conclusions

* Review prior testimony —learn style, biases, miscon-
ceptions, views on relevant issues

e Conduct thorough pretrial interview concerning
information available, what considered significant,
methodol ogy, reasoning in support of conclusions

2. Develop strategy for cross

*  Whereisthe expert vulnerable, where not vulnerable

e What can be accomplished to aid the defense case —
don’t overreach

e How to accomplish this

3. Go after the expert in terms that make sense to the
fact finder

4. Don't engage in theoretical debates

(631

. Focus on fact-based matters as much as possible
Relevant information known, not known
Misinterpretation of information
Use of diagnostic measures that do not support
conclusions
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Lay Witnesses — Direct Examination
e Establish relationship between client and witness —

show how that provided good opportunity to come to
know client

e Focuson events and incidents — tell the story of each
in light of overarching themes

*  Evokeemotional aswell as narrative content

e Putinto humanizing context —the witness's other
experiences with client, impressions of client,
knowledge of what kind of person client is

Lay Witnesses — Cross Examination of State’s Witnesses
1. Investigate

relationship with client

biasestoward client

dealg/favors

e content of testimony

others who know the same content and can contradict

2. Limit the significance of the testimony
e not know much else about client
embellishing what do know

| claim to be no more than an average man with less than
average ability. Nor can | claim any special merit for such
non-violence or continence as| have been ableto reach with
laborious research. | have not the shadow of a doubt that
any man or woman can achieve what | have, if he or she
would make the same effort and cultivate the same hope and
faith. Work without faith is like an attempt to reach the bot-
tom of a bottomless pit.
— Mahatma Ghandi

Dick Burr
Burr & Welch
906 E. Jackson
Hugo, OK 74743
Tel: (713) 628-3391; Fax: (713) 893-2500
E-mail: dick@burrandwelch.com
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Chapter 2.

Mentally 111,
Mentally Il Clients

Competency to Stand Trial, Criminal Responsibility, Mental
Retardation, Extreme Emotional Disturbance, Guilty but
Ethical Considerations When Representing

by Leo Smith

I. COMPETENCY TO STAND TRIAL
(Mental Stateat Timeof Trial)

A.

1

Definition

RCr 8.06 - If upon arraignment or during the pro-
ceedingsthere are reasonable groundsto believethat
the defendant lacks the capacity to appreciate the
nature and conseguences of the proceedings against
him, or to participate rationally in his defense, all
proceedings shall be postponed until theissue of in-
capacity isdetermined as provided by KRS 504.100.

KRS 504.060(4) - “Incompetency to stand trial”
means that, as aresult of mental condition, lack of
capacity to appreciate the nature and consequences
of the proceedings against one or to participate ra-
tionally in one's own defense.

Court’s Right to Examination of Defendant

KRS 504.100(1) - If upon arraignment, or during
any stage of the proceedings, the court has reason-
able grounds to believe the defendant is incompe-
tent to stand trial, the court shall appoint at |east one
(2) psychologist or psychiatrist to examine, treat and
report on the defendant’s mental condition.

Unlikecriminal responsibility, thereisnoright of a
prosecutor to have adefendant examined when com-
petency to stand trial becomes an issue.

Caselaw

Commonwealthv. Srickland, 375 S.W.2d 701 (Ky.
1964). “[T]he test is whether he has substantial ca-
pacity to comprehend the nature and consequences
of the proceeding pending against him and to par-
ticipate rationally in his defense.” Id. at 703. See
also Mattingly v. Commonwealth, 878 S.\W.2d 797
(Ky.App. 1993) and Osbornev. Commonwealth, 407
S.W.2d 406 (Ky. 1966) and Gilbert v. Common-
wealth, 575 S.W.2d 455 (Ky. 1978), reiterating the
test for competency to stand trial.

Dusky v. United Sates, 362 U.S. 480, 80 S.Ct. 788
(1960). It is not sufficient that a defendant is ori-
ented to time and place and has some recollection
of events. The test is “whether he has sufficient
present ability to consult with hislawyer with area-
sonable degree of rational understanding - and
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whether he has a rational as well as factual under-
standing of the proceedings against him.” 362 U.S.
at 402, 80 S.Ct. at 789.

Patev. Robinson, 383 U.S. 375, 86 S.Ct. 836 (1966).
Constitutional rights violated by the failure to con-
duct an adeguate hearing on defendant’ s competence
to stand trial.

Drope v. Missouri, 420 U.S. 162, 95 S.Ct. 896, 43
L.Ed.2d 103 (1975). “It has long been accepted that
aperson whose mental conditionissuch that helacks
the capacity to understand the nature and object of
the proceedings against him, to consult with coun-
sel, and to assist in preparing his defense may not be
subjected to atrial.” 420U.S. at 171, 95 S.Ct. at 903.
The Court warned trial courts to be alert to indica-
tions that during trial a defendant’s condition has
changed. See also Godinez v. Moran, 509 U.S. 389,
113 S.Ct. 2680, 125 L.Ed.2d 321 (1993). A criminal
defendant may not be tried unless he is competent.

Medinav. California, 505 U.S. 437, 112 S.Ct. 2572,
120 L.Ed.2d 353 (1992). “It is well-established that
the Due Process Clause of the Fourteenth Amend-
ment prohibits the criminal prosecution of a defen-
dant who is not competent to stand trial. Theissuein
this case is whether the Due Process Clause permits
a State to require a defendant who alleges incompe-
tence to stand trial to bear the burden of proving so
by a preponderance of the evidence.” 112 S.Ct. at
2574. Statute placing burden of proof on issue of in-
competency to stand trial in criminal case upon de-
fendant did not violate defendant’ sfederal procedural
due processrights. Furthermore, statute providing that
defendants are presumed to be competent to stand
trial did not violate defendant’s federal procedural
due processrights.

Cooper v. Oklahoma, 517 U.S. 348, 116 S.Ct. 1373,
134 L.Ed.2d 498 (1996). Statute, which provided
defendant was presumed to be competent to stand
trial unless defendant proved incompetent by clear
and convincing evidence, was held to violate right to
due process under Fourteenth Amendment.

Lear v. Commonwealth, 884 SW.2d 657 (Ky. 1994).
Trial had been continued three times. Defendant
moved to continue stating that on the morning of trial
hewas sedated and claimed incompetent to stand trial.
The claim was found to have no merit. “Reasonable
grounds must be called to the attention of the trial
court or must be so obvious that the trial judge can-
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not fail to be aware of them.” 1d. at 659.

Gabbard v. Commonwealth, 887 S.\W.2d 547 (Ky.
1994). The issues in this case related to the proper
procedures in a trial court’s determination of a
defendant’s competency to stand trial. “[T]he pre-
sumption that adefendant is competent to stand trial
disappearswhen there are reasonable groundsto hold
acompetency hearing.” Id. at 551. “[ T]he Common-
wealth cannot rely on Dr. Dane' s report without giv-
ing Gabbard the right to cross-examine him.” Id. A
conditional plea reserving the right to appeal under
RCr 8.09 can be used to review further afinding of
competent to stand trial.

CRIMINAL RESPONSIBILITY

(Mental Stateat Time of Offense)

A. Déefinition

1. KRS504.020

a. A personisnot responsiblefor criminal con-
duct if at the time of such conduct, as are-
sult of mental illness or retardation, helacks
substantial capacity either to appreciate the
criminality of his conduct or to conform his
conduct to the requirements of law.

b. Asusedinthischapter, theterm“mental ill-
ness or retardation” does not include an ab-
normality manifested only by repeated crimi-
nal or otherwise antisocial conduct.

2. KRS 504.060(5) - “Insanity” means that, as a
result of mental condition, lack of substantial
capacity either to appreciate the criminality of
one's conduct or to conform one’'s conduct to
the requirements of law.

B. Written Notice Requirement of Expert Testimony

to Prosecutor and Court

1. RCr 7.24(3)(B)(i)
If adefendant intends to introduce expert testi-
mony relating to a mental disease or defect or
any other mental condition of the defendant
bearing upon the issue of his guilt, he shall, at
least 20 days prior to trial, or at such later time
as the court may direct, notify the attorney for
the Commonwealth in writing of such intention
and file a copy of such notice with the clerk.
The court may for cause shown allow latefiling
of the notice or grant additional time to the par-
tiesto preparefor trial or make such other order
as may be appropriate (emphasis added).

2. RCr 7.24(3)(C)
If thereisafailureto give notice when required
by this rule or to submit to an examination or-
dered by the court under thisrule, the court may
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exclude such evidence or the testimony of any
expert witness offered by the defendant on the
issue of hisguilt.
3. RCr 7.24(3)(D)

Evidence of an intention asto which notice was
given pursuant to thisrule, but later withdrawn,
shall not be admissible, in any civil or criminal
proceeding, against the person who gave said
notice.

C. Written Notice Reguirement of Defense
KRS 504.070(1)
A defendant who intends to introduce evidence of
his mental illness or insanity at the time of the of-
fense shall file written notice of hisintention at least
twenty (20) days before trial (emphasis added).

D. Reciprocal Discovery
RCr 7.24(3)

E. Prosecutor or Court’s Right to Examination of the
Defendant

1. RCr 7.24(3)(B)(ii) (Intent to Introduce Expert
Testimony) (On Prosecutor’s Motion) When a
defendant hasfiled the notice required by para-
graph (B)(i) of this rule, the court may, upon
motion of the attorney for the Commonwealth,
order the defendant to submit to a mental ex-
amination. No statement made by the defendant
in the course of any examination provided for
by thisrule, whether the examination be with or
without the consent of the defendant, shall be
admissible into evidence against the defendant
inany criminal proceeding. No testimony by the
expert based upon such statement, and no fruits
of the statement shall be admissible into evi-
denceagainst the defendant in any criminal pro-
ceeding except upon an issue regarding mental
condition onwhich the defendant hasintroduced
testimony (emphasis added).

2. KRS 504.070(2) (Intent to Use Defense) (On

Prosecutor or Court’s Motion)
The prosecution shall be granted reasonabletime
to move for examination of the defendant, or
the court may order an examination on its own
motion.

F. Burden of Proof

1. KRS504.020(3) -" A defendant may prove men-
tal illness or retardation, as used in this section,
in exculpation of criminal conduct.”

2. Tunget v. Commonwealth, 303 Ky. 834, 198
S.W.2d 785, 788 (1947). Defendant has to
“prove by a preponderance of the evidence.”

3. “Preponderance” should not be defined in the
instructions. However, “counsel [is] free to ar-
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gue the preponderance burden to the jury.”
Brown v. Commonwealth, Ky., 934 SW.2d 242,
247 (1996).

4. Introduction of proof of insanity by defense does
not shift burden to prosecution to prove the de-
fendant was sane, but, defense is then entitled
tojury instruction on the issue. See Wiseman v.
Commonwealth, 587 SW.2d 235 (Ky. 1979),
and Edwards v. Commonwealth, 554 S.W.2d
380 (Ky. 1977), and Cannon v. Commonwealth,
777 SW.2d 591, 594 (Ky. 1989).

G. Instructions

RCr 9.55 was amended effective October 1, 1994. It
states:

On request of either party in atria by jury of the
issue of absence of criminal responsibility for crimi-
nal conduct, the court shall instruct the jury at the
guilt/innocence phase as to the dispositional provi-
sions applicableto the defendant if thejury returnsa
verdict of not criminally responsible by reason of
mental illness or retardation, or guilty but mentally
ill (emphasis added).

H. Kentucky Caselaw

1. Edwards v. Commonwealth, 554 S.W.2d 380,

383 (Ky. 1977).
“[P]resentation of evidence merely proving the
defendant to be suffering from some form of
mental illness at the time of the offense, without
also proving him unableto appreciate thewrong-
fulness of his conduct or to resist hisimpulseto
commit the illegal deed due to the perceived
mental disease or defect, will not relieve him
from the consequences of his criminal act.” See
Newsome v. Commonwealth, 366 SW.2d 174,
177 (Ky. 1962).

2. Under Payne v. Commonwealth, 623 S.W.2d
867,870 (Ky. 1981), neither prosecutor, defense
counsel, nor court may comment about conse-
guences of not guilty by reason of insanity ver-
dict. Additionally, defense not entitled to jury
instruction as to consegquences of verdict of not
guilty by reason of insanity. Edwards v. Conm+
monwealth, 554 SW.2d at 383-384. However,
RCr 9.55, which became effective on Novem-
ber 15, 1991, appears to override the Payne and
Edwards decisions.

3. Jewell v. Commonwealth, 549 S.W.2d 807 (Ky.
1977). (Overruled on other grounds in Payne v.
Commonwealth, Ky., 623 SW.2d 867 (1981)).
a. Tria court erroneously excluded certified

copy of judgment of another court finding
defendant mentally ill. 1d. at 811-812. See
also Smedley v. Commonwealth, 138 Ky. 1,
127 S\W. 485, 488-489 (1910).
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b. Brother and sister should have been allowed
to in effect testify that defendant did not
know right from wrong at time of killing.

c. Wide latitude must be given to lay opinion
on issue of insanity. Jewell v. Common-
wealth, 549 SW.2d at 811.

. “[T]his Court haslong allowed lay testimony in
cases involving the sanity of the defendant.”
Brown v. Commonwealth, Ky., 934 SW.2d 242,
248 (1996).

“Oftentimes, lay witnesses testifying as to the
customary conduct of an accused more nearly
reflect his mental capacity than the high sound-
ing namestagged to imaginary self-induced com-
plaints.” Wiseman v. Commonwealth, 587 S\W.2d
235, 238 (Ky. 1979).

Even though a psychologist does not personally
interview adefendant, he may testify at trial. The
jury determines how much weight to givethetes-
timony. “[A]n expert may testify asto what athird
party said as long as that expert customarily re-
lies upon this type of information in the practice
of his or her profession.” Brown v. Common-
wealth, Ky., 934 SW.2d 242, 247 (1996).

Evidence of mental condition before and after

crime is admissible on issue of insanity. See
Moore v. Commonwealth, 92 Ky. 630, 18 S.W.
833 (1892), and Smedley v. Commonwealth, 138
Ky. 1, 127 SW. 485 (1910), and Montgomery v.
Commonwealth, 88 Ky. 509, 11 SW. 475, 476-
477 (1889); Buckler v. Commonwealth, 541
S.W.2d 935 (Ky. 1976) and Sharp v. Common-
wealth, 308 Ky. 765, 215 S.W.2d 983 (1949).

If there is any evidence of insanity, even that of
lay witnesses, ajury instruction on insanity must
be given. Cannonv. Commonwealth, 777 SW.2d
591, 593 (Ky. 1989).

“We agree with the dissent and overrule Corder
v. Commonwealth to the extent that it, even in-
ferentialy, requiresevidence of insanity to bepin-
pointed at the moment of the crime before it can
be submitted to the jury for decision.” Cannon v.
Commonwealth, 777 S\W.2d 591, 594 (Ky.
1989).

10. Convictionsfor assault in the third degree, wan-

ton endangerment second degree, and resisting
arrest were reversed. “Wyatt presented evidence
that he was basically unconscious during this
episode. Although extreme emotional disturbance
may not mitigate a reckless assault on a police-
man, even recklessness requires some intent. If
there was insufficient mental capacity or no in-
tent, there could be no violation of KRS 508.025,
or any other offenserequiring intent.... Under the
instructions given by the court, the jury would
have had to have found Wyatt guilty of the
charges without regard to whether he was con-
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scious of his acts. We find this unconscionable.
If onretrial the evidenceis practically the same,
the court should submit to the jury an instruc-
tion, whereasthejurorsmay find Wyatt not guilty,
if they believe from the evidence that he wasin-
deed unconscious of hisacts.” Wyatt v. Common-
wealth, 738 S.W.2d 832, 834-835 (Ky.App.
1987).

11. Tibbsv. Commonwealth, 138 Ky. 558, 128 S.W.

871 (1910). Evidence that defendant was a som-
nambulist and while in such state was without
self-control and committed acts of which he had
no recollection. Appropriate to give insanity in-
struction. See also Watkins v. Commonwealth,
378 SW.2d 614 (Ky. 1964).

12. Cooley v. Commonwealth, 459 S.W.2d 89 (Ky.

1970). Defendant suffered epileptic seizures for
eight years prior to the stabbing and was taking
medication and undergoing treatment for thiscon-
dition. Psychiatrist testified defendant suffered
from psychomotor epilepsy. One stage is a state
of automatism during which the subject of the
attack isnot aware of hisactionsand of which he
later has no memory. This state may last for a
matter of seconds to a matter of days. No spe-
cificinstruction on epilepsy wasrequired aslong
as a general instruction on insanity adequately
presented the issue.

13. Smith v. Commonwealth, 268 S.W.2d 937, 938

(Ky. 1954). “It isawell-recognized principle of
criminal law that, if a person is unconscious at
the time he commits acriminal act, he cannot be
held responsible.”

14. Jacobsv. Commonwealth, 870 SW.2d 412, 419

(Ky. 1994). “In spite of courtroom amusement,
we fail to determine how asking a qualified ex-
pert witness in the field of psychiatry questions
concerning belly dancing isrelevant to theissues
of this case and would have a bearing upon the
expert’ scredibility asto her medical training and
ability or the competency of the examination per-
formed upon appellant... The Commonwealth’'s
purpose of instituting thisline of questioning and
interjecting such trivia undermined the
appdllant’srightto afair trial ... Such prosecutorial
misconduct does not equate to properly disquali-
fying but only demeaning the defense expert in
the minds of the jury.”

15. Sanborn v. Commonwealth, 754 S.W.2d 534,

544 (Ky. 1988). “The prosecutor questioned an
expert witness called by the defense about his
fee, stating: ‘and that’s what you want the court
to direct Henry County to pay you? Such evi-
dence served only to prejudice the jurors, citi-
zens of Henry County, against appellant.”

16. Mattingly v. Commonwealth, 878 SW.2d 797,

800 (Ky.App. 1993). (Case ordered published by
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17.

18.

the Supreme Court on June 15, 1994.) Prosecu-
tor misstated thetest for insanity asbeing whether
the defendant knew right from wrong generally,
asopposed to whether she appreciated thewrong-
fulness of posing her daughter for photographs.
The misstatement was magnified by the
prosecutor’ s references to defendant’ s law-abid-
ing life. Prosecutor argued that showed “[s|hehad
apparently known the difference between right
and wrong.”

Tate v. Commonwealth, 893 SW.2d 368 (Ky.
1995). Defendant was convicted of possession
of controlled substance, robbery, and of being a
persistent felony offender. The issued addressed
by the Court was “whether drug addiction is a
mental disease, defect or illness for purposes of
KRS504.020.” The Court held, “[a]sthereisdis-
sension in the medical community as to whether
addiction is a mental disease or whether it is
merely aphysical craving, appellee did not meet
theinitial burden showing that his criminal con-
duct was the result of mental illness or retarda-
tion as required under KRS 504.020(1).” Id. at
371. “We hold that a mere showing of narcotics
addiction, without more, does not constitute
‘some evidence' of mental illness or retardation
so asto raise theissue of criminal responsibility,
requiring introduction of the expert’s controver-
sial testimony or aninstruction to the jury on that
issue. Due to the fact that no evidence was pre-
sented that Tate wasin need of a fix at that time,
there was an absence of the requisite evidence
that at the time of the act charged, Tate had an
abnormal condition of the mind which substan-
tially impaired his behavior. In this case, the
weight of the evidence was to the contrary as
appellee’s attempt to obtain money legally and
the arresting officers’ testimony showed
appelleg’s lucidity at time of arrest.” Id. at 372
(emphasis added). “ Therefore, thetrial court did
not err in excluding Dr. Pelligrini’ stestimony on
the grounds of lack of relevancy as no probative
evidence was offered from which a jury could
reasonably infer that at the time of the
criminal act, as a result of mental illness or re-
tardation, appellee lacks substantial capacity to
either appreciate the criminality of his acts or to
conform his conduct to the requirements of the
law.” 1d. at 373.

Cecil v. Commonwealth, 888 SW.2d 669 (Ky.
1995). Clinical psychologist allowed to giveopin-
ion that defendant “intentionally shot thevictim.”
Id. at 674. He went on to state that the defendant
“would not have shot the victim if a police of-
ficer had been standing at her elbow (a classic
test for the “irresistible impulse” or temporary
insanity claim).” Id. The Court refersto KRE 702.
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Furthermore, “Expert witnesses such as Dr.
Noonan can properly state opinions which are
admissible concerning the sanity or insanity of
crimina defendants.” Id. at 675.

19. Port v. Commonwealth, 906 SW.2d 327 (Ky.

1995). The defendant was convicted of inten-
tional murder but mentally ill, criminal attempt
to commit murder but mentally ill, and wanton
endangerment in thefirst degree but mentally ill.
A defendant isentitled to directed verdict on de-
fense of insanity if it would be clearly unreason-
ablefor jury to find against the defendant on the
issue of insanity. The mere presence of any evi-
dencethat defendant was sane at time the offense
was committed does not necessarily enableissue
of sanity to be submitted for jury determination;
rather, evidence must betaken asawhole. Under
the facts of this case the court found that it was
not clearly unreasonable for any jury to find the
defendant was sane at thetime he entered the res-
taurant and shot two people. Witnesses testified
that the defendant appeared to be in control dur-
ing the shootings, police testified that the defen-
dant acted rational when he was apprehended,
and the defendant testified, that he choseto shoot
the victims because they caused his frustration.
See also Brown v. Commonwealth, Ky., 934
S.\W.2d 242, 246-247 (1996).

[I. MENTAL RETARDATION

A. Definition - KRS 504.060(7)

“Mental retardation” means significantly subaver-
agegeneral intellectual functioning existing concur-
rently with deficits in adaptive behavior and mani-
fested during the developmental period andisacon-
dition which may exist concurrently with mental ill-
ness or insanity.

B. Capital Cases

1

2.

Federal Law

Eighth Amendment to the United States Con-
stitution does not prohibit execution of men-
tally retarded individual. Sentencers may con-
sider mitigating evidence of mental retardation
in imposing sentence. Penry v. Lynaugh, 492
U.S. 302, 109 S.Ct. 2934, 106 L.Ed.2d 256
(1989).

Kentucky Law

a.  KRS532.130- Definitionsfor KRS532.135
and 532.140
(1) Anadult, or aminor under eighteen (18)
years of age who may be tried as an adult,
convicted of acrime and subject to sentenc-
ing, is referred to in KRS 532.135 and
532.140 as a defendant.
(2) A defendant with significant sub-aver-
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C.

1

ageintellectual functioning existing concur-
rently with substantial deficits in adaptive
behavior and manifested during the devel-
opmental period is referred to in KRS
532.135and 532.140 asaseriously mentally
retarded defendant. “ Significantly sub-aver-
age general intellectual functioning” is de-
fined as an intelligence quotient (1.Q.) of
seventy (70) or below.

b. KRS 532.135 - Determination by court that
defendant is mentally retarded
(1) Atleastthirty (30) daysbeforetrial, the
defendant shall file a motion with the trial
court wherein the defendant may allege that
heisaseriously mentally retarded defendant
and present evidence with regard thereto.
The Commonwealth may offer evidence in
rebuttal.
(2) Atleast ten (10) days before the begin-
ning of the trial, the court shall determine
whether or not the defendant is a seriously
mentally retarded defendant in accordance
with the definition in KRS 532.130.
(3) Thedecision of the court shall be placed
in the record.
(4) The pretria determination of the trial
court shall not preclude the defendant from
raising any legal defense during the trial. If
it is determined the defendant is a seriously
mentally retarded offender, he shall be sen-
tenced as provided in KRS 532.140.

c. KRS 532.140 - Mentally retarded offender
not subject to execution; authorized sentences
(1) KRS532.010, 532.025, and 532.030to
the contrary notwithstanding, no offender
who has been determined to be a seriously
mentally retarded offender under the provi-
sions of KRS 532.135, shall be subject to
execution. The same procedure as required
in KRS 532.025 and 532.030 shall be uti-
lized in determining the sentence of the se-
riously mentally retarded offender under the
provisions of KRS 532.135 and 532.140.
(2) The provisions of KRS 532.135 and
532.140 do not preclude the sentencing of a
seriously mentally retarded offender to any
other sentence authorized by KRS 532.010,
532.025, or 532.030 for a crime which isa
capital offense.
(3) The provisions of KRS 532.135 and
532.140 shall apply only to trialscommenced
after July 13, 1990.

DSM-1V

“The essential feature of Mental Retardation is
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significantly sub-average general intellectual
functioning (Criterion A) that is accompanied
by significant limitations in adaptive function-
ing in at least two of the following skill areas:
communication, self-care, home living, social/
interpersonal skills, use of community resources,
self-direction, functional academic skills, work,
leisure, health, and safety (Criterion B). The
onset must occur before age 18 years (Criterion
C). Mental Retardation has many different eti-
ologiesand may be seen asafina common path-

with notice requirements of KRS 504.070 (1).
The evidence excluded was that defendant had a
long-term history of depression, paranoid schizo-
phrenia and borderline personality disorder.
Court noted that this was a death penalty case
and that “much of the testimony excluded dur-
ing the guilt phase” was admitted during the pen-
alty phase. 793 SW.2d at 115.

C. Déefinition

wav of various pathological proc that - 1. McClellan v. Commonwealth, 715 S.W.2d 464,
& IS p giCal Processes 468-469 (Ky. 1986). “Extreme emotiona dis-
fect the functioning of the central nervous sys- b 2blv be defined as follows:
tem. (p. 39 of DSM-1V) turbance may reasonably be defined as follows:
IQ of 70 or below is required to be considered Extreme gmotlonal dlsxurbance Isa temporary
“[slignificantly sub-average intellectual func- :ggg\ter?égngooigzgﬁ’ mgiﬂ;?d ?c: ggggﬁg
tioning”. Taking into account possibility of mea- Jucg T .
surement error an |Q of 70 represents arange of to act uncontrollably from the impelling force
65 t0 75. (p. 39 of DSM-IV)ep 9 of the extreme emotional disturbancerather than
3 FourD .rz'esof Mental Retardation from evil or malicious purposes. It isnot amen-
' €Y . tal diseaseinitself, and an enraged, inflamed, or
a. Mild - 1Q ranges from 50-55 to approxi- disturbed iondl d .
mately 70 (85% of mentally retarded) isturbed emotional state does not constitute an
b. Moderate - 1Q ranges from 35-40 to 50-55 extreme emotional disturbance unlessthereisa
' (10% of mentall rg ctarded) reasonable explanation or excuse therefore, the
c Sevec;e- 1Qran é from 20-25 to 35-40 (3% reasonableness of which isto bedetermined from
) 4% of ment all)?r ctarded) - the viewpoint of aperson inthe defendant’ ssitu-
d. Profound - 1Q below 20 or 25 (1%-2% of ation under circumstances as defendant believed
mentally retarded) themtobe.” Seeaso Hudson v. Commonwealth,
y Ky., 979 SW.2d 106, 108 (1998) and Dean V.
D. Evidenceof defendant’ smental retardationisadmis- Commonwealth, 777 SW.2d 900, 909 (Ky.
sibleinaprosecution for recklesshomicide. Robinson 1989).
v. Commonwealth, 569 S.W.2d 183 (Ky.App. 1978). 2. Sanford v. Commonwealth, 793 SW.2d 112,

115 (Ky. 1990). “ These casesteach that extreme
emotional disturbance is not established by evi-
dence of insanity or mental illness, but require a
showing of some dramatic event which creates
a temporary emotional disturbance as opposed
to amore generalized mental derangement.”

[1l. EXTREME EMOTIONAL DISTURBANCE

A. Statutes
1. Murder - KRS 507.020(1)(a)
2. Assault - KRS 508.040(1)

Expert Testimony

Defense expert failed to define what she meant by
extreme emotional disturbance. “Unless such testi-
mony isdirected to the concept of extreme emotional
disturbance as defined by Kentucky law, asexpert’s
opinion in hisregard does not ‘ assist the trier of fact
to understand the evidence or to determine afact in
issue,’” Talbott v. Commonwealth, Ky., 968 S.W.2d
76, 85 (1998).

E. Caselaw

B. Requirement of Written Notice D.

1. KRS 504.070(1) (notice of defense) does not
specifically include extreme emotional distur-
bance.

2. RCr 7.24(3)(B)(i) (notice of expert testimony)
does not specifically include extreme emotional
disturbance.

3. But see Coffey v. Messer, Ky., 945 SW.2d 944
(1997). The Court held that “[w]hen the defen-
dant intends to introduce expert mental health
evidenceto provethat defense, the provisions of

RCr 7.24(3)(B)(1) and (ii) are triggered.” Id. at 1. “We have aso held that mental illness and ex-

treme emotional disturbance are not the same

946-947 (emphasis added).

See also Stanford v. Commonwealth, 793
S.W.2d 112 (Ky. 1990). Court agreed trial court
properly excluded from guilt phase“ certain evi-
dencerelevant to the mitigating factor of extreme
emotional disturbance” dueto failureto comply
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thing...” Sandersv. Commonwealth, 801 S.W.2d
665, 679 (Ky. 1991).

“Evidence of mere ‘hurt’ or ‘anger’ is insuffi-
cient to prove extreme emotional disturbance.”
Talbott v. Commonwealth, Ky., 968 S.W.2d 76,
85 (1998).
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. “The Commonwealth still has the burden of
proof, but in order to justify an instruction onthe
lower degree there must be something in the evi-
dence sufficient to raise a reasonable doubt
whether the defendant is guilty of murder or
manslaughter.” Gall v. Commonwealth, 607
S.W.2d 97, 108 (Ky. 1980). See also Sandersv.
Commonwealth, 801 S.W.2d 665, 679 (Ky.

1991).

Extreme emotional disturbance is not a defense
to wanton murder. Todd v. Commonwealth, 716
S.W.2d 242, 246 (Ky. 1986).

. The absence of extreme emotional disturbance
is not an element of the crime of murder. See
Wellman v. Commonwealth, 694 S.W.2d 696, 697
(Ky. 1985), and Sandersv. Commonwealth, 801
S.W.2d 665, 679 (Ky. 1991). However, “once
evidence of EED is introduced, the absence
thereof becomes an element of the offense of

murder.” Coffey v. Messer, Ky., 945 S\W.2d 944,

946 (1997).
. “Extreme emotional disturbance, if present,
merely mitigates acharge of murder, but permits
an instruction on voluntary manslaughter, and
should be left to the jury.” Morris v. Common-
wealth, 766 S.W.2d 58, 60 (Ky. 1989). See dlso

Haight v. Commonwealth, Ky., 938 S\W.2d 243,
248-249 (1997).

Instruction on extreme emotional disturbance
may be waived by tria counsel. Davis v. Com-
monwealth, Ky., 967 SW.2d 574, 578 (1998).

It is wholly insufficient for accused defendant
to claim defense of extreme emotiona distur-
bance based on gradual victimization from hisor
her environment, unless additional proof of trig-
gering event is sufficiently shown. The event
which triggersthe explosion of violence must be
sudden and uninterrupted. Foster v. Common-
wealth, 827 SW.2d 670 (Ky. 1992).

Extreme emotional disturbance required jury to
placethemselvesin actor’ sposition ashe believed
it to be at the time of the act, and if jury finds
existence of extreme emotional disturbance, of-
fense of murder is reduced to manslaughter in
thefirst degree. Holbrook v. Commonwealth, 813
S.W.2d 811, 815 (Ky. 1991) (overruled on other
grounds in Elliott v. Commonwealth, Ky., 976
S.W.2d 416 (1998).

10. Separate instruction on extreme emotional dis-

turbance and definition of extreme emotional dis-
turbance are necessary. Holbrook v. Common-
wealth, 813 S.W.2d 811, 815 (Ky. 1991).

11. Defendant was convicted of assault in the third

degree, wanton endangerment in the second de-
gree, and resisting arrest. “KRS 508.040 allows
mitigation for those offensesinvolving intentional
conduct as described under KRS 508.010,
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508.020, or 508.030 (first-, second-, and fourth-
degree assault). It is clear that the legislature in
enacting 508.025, coupled with 508.040, did not
intend to allow for mitigation for assaulting a
peace officer while under extreme emotional dis-
turbance.” Wyatt v. Commonwealth, 738 S.W.2d
832, 834 (Ky.App. 1987).

12. Morgan v. Commonwealth, 878 SW.2d 18 (Ky.
1994). Defendant convicted of murdering his
wife. Trial court refused to give instruction on
extreme emotional disturbance. Conviction af-
firmed. Defendant did not testify. “ There wasno
evidence that at the time of the act of homicide,
there was some event, some act, some words, or
thelike to arouse extreme emotional disturbance
which is absolutely necessary. ...[A]n extreme
emotional disturbance instruction is justified
‘when there is probative, tangible and indepen-
dent evidence at the time of the [defendant’ 5] act
which is contended to arouse extreme emotional
disturbance.’” Id. at 21. See also Hudson v. Com-
monwealth, Ky., 979 SW.2d 106, 109 (1998),
and Tamme v. Commonwealth, Ky., 973 SW.2d
13, 36-37 (1998).

13. Hunter v. Commonwealth, 869 SW.2d 719 (Ky.
1994). Amount of evidence necessary to warrant
penalty phase instruction on extreme emotional
disturbance is lower than amount necessary for
guilt phase instruction on the same point. Id. at
726 (see also KRS 532.025(2)(b) (2)).

14. Whitaker v. Commonwealth, 895 S.W.2d 953
(Ky. 1995). The defendant was convicted of
murdering his wife. Evidence indicated that the
defendant had gone to his wife's place of em-
ployment, asked her to sign sometax documents,
and then shot her in the head at close range. The
defendant claimed at trial that he could not recall
the actual shooting. Instructions on extreme emo-
tional disturbance and first-degree manslaughter
were rejected by thetrial court. Asto the denied
instructions the court found no error. The court
found that there was no evidence to indicate the
defendant was under the influence of extreme
emotional disturbance or that any circumstances
existed at the time of thekilling to provoke such
a disturbance. “Evidence of extreme emotional
disturbance must be definite and nonspecul ative.”
Id. at 954. The court stressed that there “ must be
an event triggering the explosion of violence on
the part of the defendant.” Id.

IV. GUILTY BUT MENTALLY ILL

A.

Definition - KRS 504.060(6)

“Mental illness’ means substantially impaired capac-
ity to use self-control, judgment or discretion in the
conduct of one's affairs and socia relations, associ-
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ated with maladaptive behavior or recognized emo-
tional symptoms whereimpaired capacity, maladap-
tive behavior, or emotional symptoms can berelated
to physiological, psychological or social factors.

. Written Notice Requirement of Expert Testimony to
Prosecutor and Court
- seel1(B) of thisoutline

. Written Notice Requirement of Defense
- seel1(C) of thisoutline

. Reciprocal Discovery
RCr 7.24(3)

. Prosecutor or Court’s Right to Examination of the
Defendant - see I1(E)(1) and (2) of this outline

. Burden of Proof

- see KRS 504.130(1)(b)

. Instructions
- seel1(G) of thisoutline

. Kentucky Caselaw

1. The Supreme Court is “concern[ed] with the
constitutionality and effectiveness of the GBMI
verdict.” Brown v. Commonwealth, 934 SW.2d
242, 245 (Ky. 1996). “[I]t appears that the time
may have arrived for this Court to evaluate that
statute.” Id. “We caution, however, that this de-
cision does not put to rest the issues of the con-
stitutionality of the GBMI statute and the con-
tent of the instructions — especially with regard
to treatment —to be given to the jury ina GBMI
case.” Id. at 249. See the opinion for the argu-
ments to make as well as the type of proof the
Court isrequiring.

2. Mentd illness and extreme emotional distur-
bance are not the same thing. See Sanders v.
Commonwealth, 801 SW.2d 665 (Ky. 1991),
and Wellman v. Commonwealth, 694 S.W.2d 696
(Ky. 1985).

3. Instructions need not inform jury of the conse-
guences of a verdict of guilty but mentally ill.
See Sandersv. Commonwealth, 801 S.W.2d 665,
679 (1991). Additionally, under Mitchell v. Com-
monwealth, 781 S.\W.2d 510, 512 (Ky. 1989),
defense counsel may not comment on the result
of aguilty but mentally ill verdict. However, see
RCr 9.55 which became effective on November
15, 1991, and appears to override the Sanders
and Mitchell cases.

4. A task force on “law, violent crime and serious
mental iliness’ has proposed repeating guilty but
mentally and deleting it from KRS 504.120(4),
KRS 504.130, KRS 504.140, and KRS 504.150.
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V.

EXPERTS

A. Sufficient Showing by Trial Counsel

Mental Health Consultant

1. Binionv. Commonwealth, 891 S.\W.2d 383 (Ky.
1995). Prior to trial, the defendant indicated that
he was going to present an insanity defense. The
trial judge ordered that Kentucky Correctional
Psychiatric Center conduct an examination to
determine if defendant was competent to stand
trial. The examining psychologist found the de-
fendant competent to stand trial and then thetrial
judge ordered another evaluation to determine if
the defendant was criminally responsible at the
timeof thecrimes. “ Thetrial judgeindicated that
if it was determined that a question existed re-
garding Binion’ s sanity at thetime of the crimes,
he would grant the motion to provide a defense
mental health consultant.” 1d. at 384. Later, “the
trial judge overruled Binion's request for an in-
dependent defense mental health consultant. The
trial judge ultimately determined that Binion had
been provided with a neutral examination which
he considered sufficient to meet due process re-
quirements.” |d. at 385. The appellate court first
held that, “thetrial judge properly required Binion
to submitto aninitial evaluation through KCPC.”
Id. The KCPC report “cataloged a variety of
mental problems and experiences in the mental
history of the defendant.” Id. The appellate court
went on to hold that, “the appointment of Dr.
Smith as a neutral mental health expert was in-
sufficient to satisfy the constitutional requirement
of due process because the services of a mental
health expert should be provided so as to permit
that expert to conduct an appropriate examina-
tion and assist in the evaluation, preparation and
presentation of the defense. The benefit sought
was not only the testimony of a mental health
professional, but also, the assistance of an expert
to interpret the findings of the expert used by the
prosecution and to aid in the presentation of cross-
examination of such an expert. The defendant was
deprived of hisright to afundamentally fair trial
and due process without such assistance... [Due
process| aso meansthat there must be an appoint-
ment of apsychiatrist to provide assistanceto the
accused to help evauate the strength of his de-
fense, to offer his own expert diagnosis at trial,
and to identify weaknesses in the prosecution’s
case by testifying and/or preparing counsel to
cross-examine opposing experts.” (emphasis
added) Id. at 386. See also Harper v. Common-
wealth, Ky., 978 SW.2d 311, 314 (1998).

2. DeFreecev. Sate, 848 S.W.2d 150 (Tex.Cr.App.
1993). Even if harmless error analysis applied,
failure to appoint psychiatrist to assist murder

Chapter 2-8



defendant in preparing defense was not harmless
where assistance of expert to interpret volumi-
nous medical records could have assisted defense
counsel in cross-examining state witness, only
contested issue at trial was sanity, and jury delib-
erated for five hoursbefore convicting defendant.
. Electroencephalogram (EEG)

United Statesv. Hartfield, 513 F.2d 254 (9th Cir.
1975). Defense in this attempted armed robbery
case was entitled to money to have an EEG run
when the defendant’s defense “turned on his
mental condition.” Id. at 258.

prove his mental state by the testimony of either
a ballistics expert or a crime scene reconstruc-
tion witness... We do not believe that the expert
assistance Smith claims he needed had anything
to do with his defense which was that the mur-
ders were wanton, rather than intentional. The
evidence he believed he needed was available
through the use of state experts and facilities.
Hedid not take advantage of the assistance avail-
able. At trial he cross-examined both the fire-
arms examiner and the police sergeant in charge
of the investigation of the homicides. The fire-
arms examiner indicated that he had discussed

B. Insufficient Showing by Trial Counsel
1. Smmons v. Commonwealth, 746 S.W.2d 393

the case with and cooperated with the defense
attorney. Under the circumstances, it does not

(Ky. 1988). In this case, on a joint mation, the
appellant was transferred to the Kentucky Cor-
rectional Psychiatric Center for an evaluation.
A psychiatrist found the appellant to be compe-
tent to stand trial. The psychiatrist testified in
behalf of appellant at the guilt phase of the trial
and asocia worker testified at both the guilt and
the sentencing phase. “ Appellant requested that
funds be provided for the appointment of two
independent psychiatrists, two independent psy-
chologists, and one licensed clinical social
worker to examine him.” The court held that,
“the appellant failed to show a necessity for the
expert assistance he requested. He stated in gen-
eral termsonly that expert assistance was needed
to prepare adequately for trial and possible sen-
tence hearing. He did not state the names of any
doctor or socia worker that he desired to exam-
ine him, nor did he furnish any estimate of the
costs. He further did not state what he expected
to show or in what manner the requested assis-
tance would be of any specific benefit to him.
He made no challenge to the competency of Dr.
Ravani or that Dr. Ravani was uncooperative
with him or was not available for consultation.
Theonly objection that he made to the examina-
tion by Dr. Ravani, pursuant to the court order,
was that the information given to Dr. Ravani
would not be treated with confidentiality but,
nevertheless, he used Dr. Ravani asawitnessin
his behalf. The Commonwealth presented no
psychiatric evidencein support of any aggravat-
ing factor in hiscapital murder cases.” The court
held “that appellant was provided competent
expert psychiatric and social worker assistance,
which heutilized in histrial and that hefailed to
establish that further expert assistance was rea-
sonably necessary for his defense.”

Smith v. Commonwealth, 734 S\W.2d 437 (Ky.
1987). Thetrial judge denied fundsto the defen-
dant to hireadefense pathologist and for acrime
scene or ballistics expert. “Here Smith seeksto
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appear that the services of an independent bal-
listics expert were reasonably necessary.” Id. at
447- 448. Additionally, there was no reversible
error dueto the denial of fundsto obtain the tes-
timony of a psychologist regarding the
defendant’ sintelligence. “Nothing in his behav-
ior or in the content of his confession indicates
hisinability to understand. There was no show-
ing that the assistance of an expert would pro-
duce anything that was reasonably necessary for
his defense.” Id. at 450. The court went on to
point out that the defendant “did not rely on or
pursue an insanity defense and the record is de-
void of any indication of mental disease or de-
fect.” Id. at 450.

. Todd v. Commonwealth, 716 SW.2d 242 (Ky.

1986). Defendant was indicted for wanton mur-
der. Intoxication is not adefense to wanton mur-
der. Therefore, adefendant does not havearight
to an independent psychiatrist to aid in present-
ing defense or mitigation of intoxication. Ex-
treme emotional disturbance is not a defense to
the crime of wanton murder. Therefore, the de-
fendant did not have the right to an independent
psychiatrist to aid in presenting mitigation of
extreme emotional disturbance. The court
pointed out that nothing had been filed by the
appellant to indicate that he intended to raise
insanity as adefense. The defendant “had a his-
tory of treatment for mental health problems. He
could have submitted those records to have es-
tablished before the lower Court a definite pro-
clivity towards possible insanity; however, in-
stead on his own request these were filed on a
sealed basis, to be opened only for appellate re-
view. Nevertheless, we cannot review these
records and make a determination on the factual
matter of Mr. Todd' shistory when thetrial court
has not had the similar prior opportunity; thisis
axiomatic of appellate practice.” (emphasis
added) Id. at 247. The defendant had been ex-
amined in the Kentucky Correctional Psychiat-
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ric Center. The court pointed out that the defen-
dant had also failed to seek that the Kentucky
Correctional Psychiatric Center report be ex-
panded to include the specific finding on the
guestion of sanity. “The absence of this infor-
mation doesnot in and of itself automatically trig-
ger the need for a second evaluation by an inde-
pendent agency.” Id. at 247.

4. Rackleyv. Commonwealth, 674 SW.2d 512 (Ky.
1984) (overruled on other grounds in Beddl v.
Commonwealth, Ky., 870 S\W.2d 779 (1994).
“ Appellant moved for further psychiatric exami-
nation because the report indicated that the ap-
pellant had stated that he had blackout spells
when he drank to excess (hardly arare malady).
The further reason given was that the attorney
for the appellant felt that his client was ‘ psycho-
logically weak.” ...Thisassertion of error iswith-
out merit.” 1d. at 514.

5. Kordenbrock v. Commonwealth, 700 S.\W.2d 384
(Ky. 1985). “From a perusal of the hearing and
other statements, it appears that the underlying
basisfor psychiatric testimony was primarily for
the penalty phase of the trial... We do not be-
lieve adefendant in acase such asthishasaright
to a psychiatric fishing expedition at public ex-
pense, or an in-depth analysis on mattersirrel-
evant to alegal defensetothecrime.” (emphasis
added) Id. at 387.

C. Continuance for Examination

Hunter v. Commonwealth, 869 SW.2d 719 (1994).

“Thefirst issue is the trial court’s denial of defense
motions for continuances, resulting in insufficient
time for appellant to be examined thoroughly by a
mental health expert. This violation of due process
deprived appellant of the opportunity to explorefully
(a) present competency, (b) possible guilt phase de-
fenses, (¢) penalty phase medication evidence, and/
or (d) possible exemption from the death penalty be-
cause of mental retardation.” Id. at 720.

Necessary Expense

McCracken County Fiscal Court v. Graves, 885
S.W.2d 307 (Ky. 1994). This case was acapital mur-
der case. Time spent by defendant’s psychologist in
hallway outside courtroom, waiting for opportunity
to give testimony by avowal outside the presence of
jury was not chargeable to county as a necessary ex-
pense because it was reasonable to assume that the
avowal would not occur until the end of the jury’s
normal day, and the psychologist could have returned
to his office until that time. However, the time spent
by the defendant’s psychologist, observing as the
defendant was interviewed by the prosecution’ s psy-
chiatrist, wasanecessary expenserequired to be paid
by the county. Under KRS 504.080(5), the
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defendant’s expert had a right to participate in the
state’s examination and, therefore, the defendant’s
availing himself of what the law provided in hisin-
terest must be considered a necessary expense. The
court “ believed [t]hat whether adefendant availshim-
self of this opportunity is strictly a matter of legal
strategy to be decided by defendant and his counsel.
It is not a question for the defense expert to decide;
nor isit aquestion for the trial court.” 1d. at 313.

E. ExParte Procedure

1. KRS 500.070(2) - “No court can require notice
of adefense prior to trial time.”

2. Akev. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087,
84 L.Ed.2d 53 (1985). “When the defendant is
able to make an ex parte threshold showing to
thetrial court that his sanity islikely tobeasig-
nificant factor in his defense, the need for the
assistance of a psychiatrist isreadily apparent.”
470U.S. at 82-83, 105 S.Ct. at 1096, 84 L.Ed.2d
at 66.

3. In Jefferson County, “counsel for a person who
isfinancially unable to pay for...experts...may
reguest funds for those services in an ex parte,
incameraapplicationtothejudge....” JRP604B.
In Fayette County, “a defendant in a pending
criminal proceeding, who is a needy person as
defined by KRS Chapter 31, may apply ex parte
to the Court for the payment of ...expert... ser-
vices necessary for an adequate defense.” RFCC
8B.

4. Brooks v. State, 385 S.E.2d 81 (Ga. 1989).
“While exercising that right, adefendant al so has
the right to obtain that assistance without losing
the opportunity to prepare the defense in secret.
Otherwise, the defendant’s ‘fair opportunity to
present his defense,” acknowledged in Ake, will
be impaired... It is clear that in making the reg-
uisite showing defendant could be placed in a
position of revealing his theory of the case. He
therefore hasalegitimate interest in making that
showing ex parte... We find, further, that under
ordinary circumstances, thetrial court can evalu-
ate the necessity for expert assistance without
the benefit of cross-examination of the defen-
dant by the state. We affirm the trial court’s or-
der that an application for funds be presented to
the court in chambers. The matter will be heard
ex parte. The state may submit a brief, which
will be considered at the time of the ex parte
hearing. The ex parte proceeding shall be re-
ported and transcribed as part of the record but
shall be sealed in the same manner as are those
items examined in camera.” |d. at 84.

5. McGregor v. Oklahoma, 733 P.2d 416 (OkI.,
1987). In this case, an evidentiary hearing was
scheduled to determine whether the defendant
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VI.

was entitled to a court-appointed psychiatrist
under the holding of Ake v. Oklahoma. The de-
fendant filed a motion requesting the district
court to hold the hearing ex parte. Thetrial court
overruled the motion and the defendant peti-
tioned the appellate court for awrit prohibiting
inclusion of the district attorney at the hearing
and ordering the district court to conduct the
evidentiary hearing ex parte. The court stated,
“we are compelled to agree with the petitioner’s
assertion that there is no need for an adversarial
proceeding, that to allow participation, or even
presence, by the State would thwart the Supreme
Court’ s attempt to place indigent defendants, as
nearly as possible, on a level of equality with
non-indigent defendants.” Id.

6. Corenevskyv. Superior Court, 204 Cal.Rptr. 165
(Cadl., 1984). The court held that counsel for the
county funding source for expert funds was not
entitled to be present at the ex parte hearing. Such
a“procedurewould create unnecessary conflicts
of interest; in any event, county counsel’s pres-
ence cannot be permitted because such petitions
are entitled to be confidential.” Id. at 172.

7. United Sates v. Sutton, 464 F.2d 552 (5th Cir.
1972) The purpose of the ex parte motion for
funds is to “insure that the defendant will not
have to make apremature disclosure of hiscase.”
Id. at 553.

8. Marshall v. United States, 423 F.2d 1315 (10th
Cir. 1970). “The manifest purpose of requiring
that the inquiry be ex parte is to insure that the
defendant will not haveto make aprematuredis-
closure of hiscase.” Id. at 1318.

Presence of Defense Expert During Examination by
Prosecution’s Expert

Sanborn v. Commonwealth, Ky., 975 S.\W.2d 905
(1998). The court noted approvingly that defense
counsel obtained acourt order requiring presence of
the defense expert during the interviews conducted
by the prosecution’s expert.

POTENTIAL SOURCES OF
EVIDENCE FOR DEFENSE

. Records of Prior Hospitalizations

Example- Central State Hospital, Our Lady of Peace,
Kentucky Correctional Psychiatric Center

. School Records- Typically these contain an 1Q score

- may be best source since the records go along way
in rebutting claim by prosecutor of malingering.

. Mental Health Professionals

1.  Psychiatrist
2. Psychologist - Use of psychological testing
3. Socia Worker
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VII.

Family, Friends, Teachers, and Neighbors - Case of
Jewell v. Commonwealth, 549 S.W.2d 807 (Ky.
1977) (overruled on other groundsin Paynev. Com-
monwealth, Ky., 623 SW.2d 867 (1981)), allowed
opinion evidence by lay witnesses, defendant’s
brother and sister, on issue of sanity.

Arrest Slip
Example- Anarrest dip-stating defendant is“ slow.”

Jail Records
Example - Medication records

Defense Attorney’ s Investigator

Example - Aninvestigator transports a defendant to
and from court. Investigator devel ops sufficient con-
tact with a defendant to describe his mental condi-
tion.

Pretrial Report
Example - The report has notation that defendant
wasincoherent and unableto completetheinterview.

Social Security Records

Example - Report of Administrative Law Judge
finding defendant to be schizophrenic and qualify-
ing for disability payments.

Juvenile Court Records
Example- Psychological testing. Evidence of abuse
from parent or other family member.

Discovery

Example- Investigative | etter describing interview
by detective with neighbor who details bizarre be-
havior of the defendant.

Booking Photo
Medical screening form at time of arrest

Psychiatric/psychological recordsof immediate fam-
ily members

Audiotape of district court arraignment
Example - Defendant rambling that he is “ Jesus.”

Videotape of circuit court arraignment

ETHICAL CONSIDERATIONSWHEN
REPRESENTING MENTALLY ILL CLIENTS

Kentucky Rules of Professional Conduct (KRPC)

1. RULE 1.14 CLIENT UNDER A DISABILITY
a. When aclient’s ability to make adequately
considered decisionsin connection with the
representation isimpaired, whether because

of [minority] age, mental disability or for
some other reason, thelawyer shall, asfar as
reasonably possible, maintain a normal cli-
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ent-lawyer relationship with the client.

b. A lawyer may seek the appointment of a
guardian or take other protective action with
respect to aclient, only when the lawyer rea-
sonably believes that the client cannot ad-
equately act in the client’s own interest.

2. Comment 2 to RPC 1.14 - “...If the person has
no guardian or legal representative, the lawyer
often must act as de facto guardian...”.

3. Comment 2to RPC 1.2 - “Inacasein which the
client appears to be suffering mental disability,
the lawyer’s duty to abide by the client’s deci-
sionisto be guided by reference to Rule 1.14.”

Model Code of Professional Responsibility - EC 7-
12

“Any mental or physical condition of a client that
renders him incapabl e of making aconsidered judg-
ment on his own behalf casts additional responsi-
bilities upon his lawyer. Where an incompetent is
acting through a guardian or other legal representa-
tive, alawyer must look to such representative for
those decisions which are normally the prerogative
of the client to make. If a client under disability has
no legal representative, hislawyer may be compelled
in court proceedings to make decisions on behalf of
the client. If the client is capable of understanding
the matter in question or of contributing to the ad-
vancement of hisinterests, regardless of whether he
islegaly disqualified from performing certain acts,
the lawyer should obtain from him all possible aid.
If the disability of a client and the lack of a legal
representative compel the lawyer to make decisions
for hisclient, the lawyer should consider all circun+
stances then prevailing and act with care to safe-
guard and advance the interests of his client. But
obviously alawyer cannot perform any act or make
any decision which thelaw requireshisclient to per-
form or make, either acting for himself if compe-
tent, or by aduly constituted representativeif legally
incompetent” (emphasis added).

Right of Defendant to Waive Insanity Defense

1. Dean v. Commonwealth, 777 S.\W.2d 900 (Ky.

1989).

a. “[C]ounsel must respect the defendant’ s au-
thority to make critical decisions concern-
ing his defense.” Id. at 908. Court cited as
authority EC 7-7 of the Code of Professional
Responsibility which had been adopted by
SCR 3.130 and was in effect at the time the
case was decided.

b. “[T]he decision to assert the defense of in-
sanity may seriously compromise a
defendant’s chosen alternative defense, as
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well as threaten his liberty and reputational
interests and other legal rights.” 777 S\W.2d
at 908.

c. “If, after counsel hasfully informed the de-
fendant of relevant considerationsbearing on
the decision to forego the insanity defense,
the defendant insistson an ill-advised course
of action, counsel should bring the conflict
to the attention of the trial court by seeking
adetermination of whether the accusedisca-
pable of voluntarily and intelligently waiv-
ing the defense.” Id.

d. “Even if adefendant is found competent to
stand trial, he may not be capable of making
anintelligent decision about hisdefense.” 1d.

e. “If thetrial judge determines the defendant
is incapable of voluntarily and intelligently
waiving the defense of insanity, counsel must
proceed as the evidence and counsel’s pro-
fessional judgment warrant.” Id.

f. “If the defendant is found capable of waiv-
ing the defense, both counsel and the trial
court must proceed according to the
defendant’ s wishes.” Id.

2. Jacobsv. Commonwealth, 870 S\W.2d 412, 418
(Ky. 1994). “Therefore, we hold that upon re-
trial, should there be a conflict between Jacobs
and defense counsel concerning asserting the
defense of insanity, and should there be a ques-
tion as to Jacobs’ mental capacity, although
found competent to stand trial, thetrial court shall
hold a hearing as to Jacobs' ability to voluntar-
ily and intelligently understand and waive such
defense, and such hearing shall be ontherecord,
and upon thefinding of thetrial court asto Jacobs
ability to voluntarily and intelligently understand
and waive such defense, defense counsel shall
be bound. Said otherwise, on this particular is-
sue, it is the trial court who shall determine if
the defendant is the master of his own defense
and pilot of the ship.”

NOTE: Insame case Kentucky Supreme Court later granted
defendant’ s request for awrit of prohibition which reversed
trial court’s ruling that the hearing need not be ex parte.
Unfortunately the opinion is unpublished. |

LEO G. SMITH
Deputy Chief Public Defender
Jefferson District Public Defender Office
200 Civic Plaza
719 West Jefferson Street
Louisville, Kentucky 40202
Tel: (502) 574-3800; Fax: (502) 574-4052
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Chapter 3:

Mental Health Problems

by Roger Gibbs

Competency to Stand Trial

1. You'reinCircuit Court, and you meet aclient for thefirst

time at arraignment when the Public Defender’s Office
is appointed to represent him or her. After arraignment,
client’ s sister advises you of the following:

a. Thatyour client hashad problemswith his* nerves’
for along time;

b. That heis taking some medication from a doctor,
but she’ snot surewhat it is, and;

c. That your client is not very smart and dropped out
of school when he was 16.

What do you need to do?

. You'rein Circuit Court at arraignment, and the Court is
inquiring of your client as to his €ligibility for a Public
Defender. When he asks your prospective client if he's
employed, hesays, “yes.” When the Judge says, what does
he do? He responds, “I am king of the world.”

What are your obligations for this client?
What are the Court’s obligations?

What are possible strategies to employ regard-ing the ap-
pointment of counsel, the Court’ s ordering the defendant
to KCPC, and the prosecutor being involved in any fur-
ther conversations with this defendant?

Doesit make a differenceif your client is charged with a
serious homicide?

. You made amotionin Circuit Court for your client to be
evaluated at KCPC. However, be-cause your county has
acontract with thelocal Comp Care, Seven Counties, or
other mental health associations, the competency evalu-
ation of your client wasdoneinthelocal jail, and hewas
never sent to KCPC. The report has come back finding
your client competent to stand trial.

What do you do?
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Criminal Responsibility

1. You'reinyour office and you receive aphone call from a

person’s sister. This person is housed in your locdl jail.
This person stands accused of having shot their neighbor.
The sister asks that you go and immediately speak to this
person. Pursuant to Chapter 31, you go to thejail to speak
to the person. When you' re there, you find the following:

a  That the jail hasisolated this person, and removed
belts, shoe strings, pillow cases, etc., and tells you
that this - person issuicidal;

b. Thejail also saysthey’ vehad along history of prob-
lems with this particular person, and;

c.  When you actually meet with this client, it appears
that he or sheis babbling.

What should you do under these circumstances?

. You have received from KCPC areport. The report is di-

vided into two parts. The examining doctor at KCPC has
found that your client isnow competent to stand trial. How-
ever, this doctor says that your client was not criminally
responsible for his acts at the time they were committed.

What are your obligations in regards to the criminal re-
sponsibility report which was sent exclusively to you?

What isyour strategy?

What things do you think you need to know before you
pursue any type of strategy?

. Your client has a factual defense to the offense charged.

Heaso hasalong history of verifiable mental illness, and
a report from a KCPC doctor that says that it is highly
possible that he was not criminally responsible at the time
of hisacts.

Y our client wantsto pursuethefactual defense. Y ou, after
consultation with other attorneys and brainstorming the
case, feel that an insanity defenseis your best option.

What do you do?
What are your obligations?

What are the rights of your client?
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Mental Retardation

1. Youhavejust received acasefrom aprivate attorney who

isrelieved from the case be-cause your client’ sfamily was
unable to afford to continue to retain him. The attorney
tellsyou that thisclient isslow. However, he did makeall
of his office appointments, and has been able to commu-
nicate about witnesses, dates, etc.

At the client’ sfirst meeting with you, it ap-pears that the
private attorney’s advice to you that this client was slow
was correct. However, he did make his appointment with
you and make it in a punctual manner. He can talk about
the case with you.

What issues present themselves with this client?
What are your obligations?

What isit that you need to know about this client?
Extreme Emotional Disturbance

. Your client hasaverifiable history of mental illness. Heis
accused of coming home and finding hiswifein bed with
another lover. He shoots, seriously injuring, both of them,
but both of them live.

What problems and possibilities do you see?

Do you have your client testify?

. Your client isarrested for shooting his brother. When the
police arrive at the home they shared in common, they
found it to be in a state of upheaval, with things strewn
every-where, with lightsbroken, doorskicked in, etc. The
brother was found in his own bed, shot one time in the
head. Y our client gives no statement. Police gunshot resi-
due test, ballistics test, etc., point to your client as the
shooter. Your client has afelony record.

Do you have him testify?
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3. Under the facts of the first question in this section, you

haveyour client evaluated for competency/insanity. Y our
independent expert advises you that you have agood ar-
gument for extreme emotional disturbance. She could
testify and has test data and interviews to support her
position. With proper medication, your clientisnow com-
petent and insanity may be atough call for the jury.

Do you use your expert?

Doyou givenaotice of your intention to use extreme emo-
tional disturbance? Of your intention to use an expert?

Will your client have to submit to an evaluation by the
state’ s doctor?

Guilty But Mentally 11l

1. Your client hasahistory of mental illness. The prosecutor

tells you that the victim’'s family is aware of this history,
and would be willing to settle your client’s case on aplea
of guilty but mentally ill so that your client can get treat-
ment in the prison system.

Y our response to the prosecutor is what?
What do you need to advise your client?
Isthisagood dea ?

. The prosecutor, before tria, advises the Court that based

upon your filing of aNotice of In-sanity that he wishesto
seek jury instructions for guilty but mentally ill.

Is he entitled to do so?

What should your response be?

ROGER GIBBS
Department of Public Advocacy
911 N. Main St
London, Kentucky 40741
Tel: (606) 878-8042; Fax: (606) 864-9526
E-mail: Roger.Gibbs@ky.gov W
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Chapter 4.

Updating Approaches to Client Competence:
Under standing the Pertinent Law and Sandards of Practice

By John T. Philipsborn

In 2000, afederal district court in Louisianawrote one of the
most extensive and thoughtful rulings on trial competence
available today. The court’s ruling in U.S. v. Duhon
responded to a government agency recommendation for a
finding of restoration to competence of an accused who had
undergone extensive evaluation, had been found mildly
mentally retarded, and had undergone competence “training”
whilein federal custody.t

Duhon is notable in at least two ways. First, the court
discussed at length the fabric of the case law that defines
the meaning of competence to stand trial, and also what it
meansto betruly restored to competence. Second, the court
detailed the various categories of evidence that might be
considered in acompetence assessment. These ranged from
the specific testing processes, to the meaning of the data
obtained in testing, through the role played by lay persons’
observations, and to the value of an attorney-expert’sviews
on an accused’'s competence. The discussion includes
consideration of the strengths and limitations of the various
approachestaken by mental health professionalsin assessing
and “treating” Duhon.

From NACDL's point of view, the case is distinguished by
thefact that the district court chosetorely, in passing, on an
article published in The Champion describing the limitations
inherent in amental health expert’s capabilities of assessing
theability to assist counsel .2 It isniceto know that afederal
district court judge may have been impressed enough by a
piece in The Champion to have relied upon it —no doubt at
the urging of athorough and imaginative defense lawyer.

On the other hand, the citation is symptomatic of a problem
in the competence assessment process. There are few
authoritative guides on the standards of practice for both
mental health experts and defense counsel in approaching
competence assessment.

The dearth of published and accepted standards of practice
for lawyers in competence assessments is arguably one of
the many causes of the unevenness in the approaches to
competenceissues.® There arefew sourcesto assist lawyers
in deciding when, how, and with what approach to raise (or
to choose not to raise) a competence to stand trial question
in agiven case.

Indeed, the courts have been extremely uneven in dealing
with the definitions of competence (particularly where state
statutes are far afield from U.S. Supreme Court decisions);
what categories of evidence should be deemed reliable and
valid where competence is at issue; what type of expertise
should be relied upon by the trier of fact; what role the
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appointed or retained trial counsel should play ininforming
the court (and/or the experts) of the bases for a competence
(or incompetence) adjudication; and how the approachesto
competence assessments accepted in the mental health
community can, and should, be integrated into the judicial
findings about an individual’strial competence.

This article discusses some of the approaches experienced
criminal de-fense lawyers have used in dealing with
competence issues, especially since the previously
mentioned article was published in The Champion in June
19984

Insofar as competence questions are among the “ standard”
mental health questionsthat arisein criminal cases, an effort
is made to review the discussion of these questions offered
inthe current mental health literature on competenceto stand
trial questions.® This article also urges the leading criminal
defense organizations to be more attentive to the
development of standards of practice, and to provide more
training and continuing education for criminal defense
lawyers on trial competence issues. Thisis not only so that
we, asagroup, can do abetter job in performing our duties,
but also so that we can encourage the courts to do a better
job of showing the fundamental respect for persons charged
with crimesthat isthe basisfor the requirement that a person
be com-petent to stand trial.

CompetenceAnd I ncompetence Revisited

[If] aManin his Sound Memory Commitsa Capital Offense.
..[andif, After he has Pleaded, the Prisoner Becomes Mad,
he Shall not be Tried, for How can he Make his Defence?’
Blackstone, Commentaries XXV

In 1960, the United States Supreme Court announced in a
simple, one-page opinion what is generally considered the
modern statement of the requirement of competencein Dusky
v. United Sates.® The requirement of competence to stand
trial is“rudimentary,” and it must beclear that “. . .thetrial of
an incompetent defendant violates due process.”’, & Dusky
set out what are today generally considered the three basic
elements of competence. The accused must: (1) berational;
(2) have a sufficient present ability to consult with counsel
with a “reasonable degree” of rational understanding; and
(3) have both a rational and factual understanding of the
proceedings.® Fifteen years after Dusky, the Supreme Court
decided Drope v. Missouri, which added what some
commentators consider to be the fourth element of the
competence test. This additional element requires that the
accused havethe ability to assist counsel in preparing hisor
her defense.’®
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In the yearsthat followed Dusky and Drope, the techniques
and approaches to assessing trial competence were of
continuing interest to aspecific community of mental health
and legal scholars who focused on mental health issuesin
the criminal courtsgenerally. As hastended to be true about
issues involving the intersection of mental health and the
law, the “line” defense bar seems to have given the
development of standards of practice surrounding the
evaluation, assessment, and litigation of competence afairly
wide berth. A review of the draft “ABA Standards on the
Prosecution Function and Defense Function,” dating back
to the decade after the decision in Dusky, reveals no specific
discussion about competence per se.

By 1986, however, theABA Criminal Justice Mental Health
Sandards addressed a wide variety of mental health and
criminal case issues, including competence to stand trial.
Anecdotal evidence suggests that these ABA standards
were not regularly covered during continuing education
programs for the criminal defense bar until the increase in
sophistication in the training for death penalty defenders
took hold over the last 25 years. Indeed, some otherwise
extremely skilled and knowledgeable defense lawyers
informally polled during the writing of this piece indicated
that they have never received any training on competence
assessments.

Since 1986, the United States Supreme Court has decided
several cases of importance to our current understanding of
competence. Two of theserulingsoccurredintheearly 1990s.
ThefirstisMedinav. California.* There, the Court affirmed
a decision of the Supreme Court of California, which had
noted in language that hasmade all too little of animpression
on the criminal defense bar that “. . . one might reasonably
expect that the defendant and his counsel would have better
access than the People [prosecution] to the facts relevant to
the court’'s competency inquiry.”*? In additional language
that was anointed by the United States Supreme Court’s af -
firmance, the California Supreme Court had noted that with
respect tothe*. . .defendant’s possibleinability to cooperate
with his counsel in establishing his incompetence: Counsel
can readily attest to any such defect or disability.”

This state court dicta underscores the value of information
possessed by the criminal defenselawyer. Thislawyer-based
information is something that mental health professionals
have integrated into their published approaches to
competence assessments — at least at the high end. The
assessment of an accused's competence is not a task that
should be undertaken without the participation of that client’s
lawyer — and the dicta quoted above supports this view.
This truism has been commented on both in published
decisions and in the professional literature, in part because
only defense counsel inagiven case can provide adescription
of how thelawyer and client areactualy interacting, in contrast
to what interaction is actually needed in the case context.
“One of the most evident issues is whether the assessing
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professional, usually a psychiatrist or psychologist, really
knowswhat would normally gointo the defense of the case.”

Indeed, without finding out from counsel of record what the
nuances of the charges and available defenses are, and how
the accused is interacting with counsel, how does a mental
health professional gauge both situational awareness of
rights and procedures, and the ability to assist counsel in
conducting the defense? Yet, even today, anecdotal evidence
suggests that neither mental health experts nor defense
counsel participatein thisrecommended interaction — often
out of sheer ignorance of the case law and literature.

Where the question of competence involves the nature,
quality, and characteristics of communication (or lack of
communication) between counsel and client, defense counsel
will often be the best source of information.™ In a standard
work on mental health and the courts, the authors make a
succinct point. “ The clinician a so needsto obtain information
from the attorney. . . more important, only the attorney can
provide the clinician with information about the length,
substance, and nature of previous attorney-client
contacts.” ¥ This practice note should be emphasized to the
criminal defense bar and mental health experts.

The second significant U.S. Supreme Court case from the
early 1990swasthe 1993 decision in Godinezv. Moran.Y” For
practitioners who want real familiarity with the Court’s
definition of competence, Godinezisa“must read.” Godinez
isreally the only casein which the Court has discussed the
combination of the characteristics of competence to stand
trial and the attributes of the accused who is competent. The
Godinez court sets out its expectations of the situational
awareness that the accused should have of his or her
procedural rights, aswell asthe decisional abilitiesthat are
expected to flow from the accused’s understanding of the
case, and interaction with counsel.

In Godinez, the Supreme Court ruled that there was no
difference between being competent to plead guilty and being
competent to stand trial. The Court emphasized that there
are certain decisions that any competent accused will be
assumed to have the ability and capacity to make, regardless
of whether that personisgoing to plead guilty or stand trial.
The breadth of the abilities and capacities that the court
attributes to a competent accused come as a surprise to
numerous lawyers and mental health professionals:

“In sum, all criminal defendants — not merely those who
plead guilty — may berequired to make important decisions
once criminal proceedings have been initiated . . . these
decisionsinclude whether to waive the privilege against self
incrimination, whether to take the witness stand, whether to
waivetheright totrial by jury. . .whether to declineto cross-
examine certain witnesses, whether to put on adefense, and
whether to raise one or more affirmative defenses.” 18
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Some of the sophisticated recent mental health literature
covering competence acknowledges the importance of
Godinez.*®

Thereare other significant trial competence rulingsfrom the
U.S. Supreme Court handed down beginning in 1996. In
Cooper v. Oklahoma, the Court decided that the standard of
proof placed on the accused who is attempting to prove his
incompetence cannot be so high asto violate the Due Process
Clause of the U.S. Constitution.?® Oklahoma's “clear and
convincing” standard proved too high. The Cooper opinion
reviewsthe history of the requirement of competencein the
Anglo-American legal tradition, and the court rejects a
burden of proof by clear and convincing evidence based in
part on what it found to be the vagaries of the competence
assessment process, on the one hand, balanced against the
need for courts to be assured that they are only trying
competent people, on the other.

One can read into the Cooper decision the view that the
mental health assessment sciences have not yet reached a
point at which it makes sense to require high standards of
proof. Because of the premium put on competence, requiring
only proof by a preponderance of the evidence of
incompetencewill decreasetherisk of erroneousfindings of
competence.

In 2003, the Court reconsidered psychoactive medication
and competence in Sell v. United Sates, a decision that
builds on the Court’s first such decision, Riggins v.
Nevada.?!, 22 These two decisions will continue to be of
great importance, particularly asthemental health professions
in state and federal institutions administer psychotropic
medi cations with accuseds facing trial. These cases guide
the discussion in any case in which aclient facing trial has
been admini stered psychotropic medications, and particularly
anti-psychotic drugsthat are known, in the literature and/or
inthe case law, to have extensive side effects. Indeed, there
isan entirebody of federal and state court caselaw discussing
the level of due process that attends the administration of
anti-psychotic medication to persons in custodia settings,
some of which serves as a useful backdrop to the litigation
of concerns about the effects of anti-psychotics generally.?®

A secondary but extremely important reason for defense
counsel to befamiliar with the body of law that regulatesthe
administration of psychotropics to potentially incompetent
accuseds is to ensure that trial courts properly consider al
factorsrequired by Sell before allowing thetrial of aperson
medicated with, or in need of, certain classes of
psychotropics to go forward.

One additional recent ruling warrants comment here. It is
from the U.S. Court of Appeals for the Ninth Circuit, and
involved anon-communicative death row inmate. In Rohan
ex rel. Gates v. Woodford, the Ninth Circuit decided, first,
that an accused must be competent when pursuing federal
habeas relief. Second, the Court noted that the competence
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element requiring the ability for rational communication now
has an expanded definition.?

As the Court noted, it is no longer only the capacity to
communicate rationally that characterizes the compete
defendant — it isalso, in alarger sense the ability to assist
in one’'sown defense. Thisisapoint worthy of consideration
sincefew competence eval uations are based on examination
of thelatter ability. Many examinerswould not know (without
being informed) what goes into the defense of the case at
issue. The change in the case law’s focus is a subtle
elaboration. For example, amentally retarded or disordered
person may have the ability to communicate rationally on
basic subjectswithout having areal ability to assist counsel
in the conduct of the defense of a complex case. The same
may be true of personswith awide range of disorders. More
generally, this means that competence assessments that
focus merely on the ability to interact do not measurably
advance an understanding of an accused’s trial (or post
conviction) competence.

CaselLaw YieldsVariable Assessment Practices

Oneishard pressed to find the United States Supreme Court
making reference to the many scholarly articles on the
competence assessment protocols, tools, techniques, and
instruments available. The reason for mentioning the value
of therulingin U.S. v. Duhonintheintroductionisthat it is
oneof thevery few casesreflecting judicial commentary on
what seemed defensible, or indefensible, in a particular
competence assessment process. The exception is where
the courts discuss questions of “medication into
competence”’ under Rigginsand Sell by urging acombination
of methodical fact finding and caution — making note of the
literature on the effects of certain classes of psychoactive
medicationsthat haveyet to befully understood inthe mental
health sciences.

However, we have yet to read a decision from the Court
dealing with competenceissuesthat goesasfar asthe Court’s
2002 landmark decision in Atkinsv. Virginiain referring to
what might be considered authoritative mental health
literature and standards that lower courts and legislatures
might consider when establishing statutory requirements
for competence adjudications.?®

In several respects, requiring trial competence without
providing anything but alegal definition of the concept has
resulted in the absence of precise guidance on how to
evaluate and adjudicate competence. This means that there
are numerous options open, and the quality of practice has
suffered as aresult. In essence, the state of the law is such
that, at the low end, the litigation practice embodies the
dictum that “if you don't know where you're going, any
road will get you there.” The California Supreme Court
indirectly acknowledged this problem in commenting onthe
value of expert testimony specific to competence:

Mental Health & Experts Manual



“The chief value of an expert’stestimony in thisfield, asin
all other fields, restsupon the material from which hisopinion
isfashioned and the reasoning by which he progressesfrom
his material to hisconclusion . . . it doesnot liein hismere
expression of conclusion.”?

Reviewing courts rarely address competence questions by
expressing concern either at the inadequacy of thelawyering
related to acompetenceissue or on the poverty of an expert’s
approach that compromised the integrity of proceedings. It
is understood that lawyering that is measurably departing
from the ABA standards, and what is locally accepted as
effective lawyering, may cause reversal of a conviction or
death sentence.?” Since the court’s ruling in Srickland v.
Washington, it has generally been understood that while
not controlling, the ABA standards will be viewed as
indicative of the standard of practice for lawyers defending
criminal cases.”®

While the federal courts have not issued notable decisions
in which ineffective lawyering was viewed as the cause for
the poor handling of the accused’s possible incompetence
to stand trial, there have been a few cases in which the
courts were presented with sufficient post-conviction
evidence of incompetence that cases have been remanded
for aretrospective competence assessment. These are cases
in which the question is not whether there was ineffective
representation that caused a prejudicia error warranting
reversal, but rather whether there is sufficient evidence of
incompetence of the accused in the record that there might
have been aviolation of due processin that an incompetent
person was subjected to trial and punishment. These
retrospective competence cases give us atype of backward
description of what post-conviction courts have viewed as
useful sources of information on competence.

Theretrospective competenceinquiry processfirst appeared
to bedisfavored by the United States Supreme Court, which
warned that there would be“the difficulty of retrospectively
determining an accused’s competence to stand trial. . .”%°
However, over time, federal and state reviewing courts have
remanded so that trial courts could revisit competence
guestions. For example, when the Ninth Circuit remanded
Odlev. Woodford for aretrospective competence hearing, it
did so with instructions to the state trial court to determine
whether “the record contains sufficient information upon
which to base as reasonable psychiatric judgment” the
accused's competence to stand trial many years before.®
Because neither the trial judge nor defense counsel had
raised a competence question, the Odle court’s “recipe’ for
the determination was extremely basic, encouraging inquiry
into the availability of information from the record, any
experts, and the lawyers, or investigators who might still be
available.

Other courts have issued similarly basic orders for a
retrospective competence assessment hearing, noting the
expectation that lawyers and examining experts may have
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useful material available to assist in the retrospective
assessment.! Significantly, whiletrial competence standards
are described as exclusively legal, in retrospective
competence assessment cases, courts have used the
“reasonable psychiatric judgment” test to gauge the
existence of post-conviction evidenceof trial incompetence.®

Under standing of L aw Necessary
ToComprehend Literature

Because competenceto stand trial isalegal requirement, an
understanding of the case law and statutes that make up the
legal framework of competence is itself an essential
foundation for a criminal defense lawyer’s reading of the
pertinent mental health literature. Dr. Thomas Grisso, one of
the leading scholars on the subject of evaluating legal
competencies, has written several works that confirm the
valueof knowing thelegal framework of competenceto stand
trial as a basis for planning, and indeed evaluating, a
competence assessment process.

In hisrecently updated Eval uating Competencies: Forensic
Assessments and Instruments, Dr. Grisso begins the
discussion of the evaluation of competence to stand trial by
reviewing the legal standards.®® This recent discussion of
the legal construct of competence is much more extensive
than the one contained in hiswell-known early work on the
subject.®

Drs. Méelton and Poythress, who are mental health experts,
joined law professors Petrila and Slobogin to publish their
well-known Psychological Evaluations for the Courts. A
Handbook for Mental Health Professionals and Lawyers,
which isin its second edition.®® These authors also set out
certain key legal definitions as part of their discussion of
legal competencies, including the competency to stand trial .%
They set forth useful but very brief discussions of the
controlling law to introduce legal concepts of importance.

The sameistrue, though in adifferent way, of theABA/SJI
National Benchbook on Psychiatric and Psychological
Evidence and Testimony, which was published in 1998.5” As
with Melton, et al., the Benchbook covers a great many
topicsin theintersection between the mental health sciences
and the law. The Benchbook also offers some discussion of
the salient cases, while not dwelling on the textual analysis
of significant United States Supreme Court opinions. The
practitioner needs to understand what these good sources
of information offer, and what he or she needsto have sought
elsewhere.

What emergesfrom areview of the analysis of thelaw offered
to us by these well-known expertsin thefield of competence
assessments, and forensic mental health assessments
generally, is the understanding that they opt for synthesis
and asuccinct statement of their views onthelegal structure
and definition of competence. They do not offer a lawyer
preparing a case a detailed dissection of the law.
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Thus, thereisno substitutein thisareafor athorough reading
and understanding of the pertinent case law. Thisis not to
attack the mental health literature — the manuals written
exclusively for lawyerspresent similar problems. Thisholds
true even though a different approach has been taken in
some of the practice manuals that have been devel oped for
the capital defense bar. For example, in the long published
Califor-nia Death Penalty Defense Manual, the emphasis
tendsto be on an updating of the case law related to mental
health cases. In a section on mental health experts, the
Manual offers a discussion of recent decisions pertinent to
certain mental state mitigation, mental state defense, and
competenceissuesin conjunction with adiscussion of some
of the pertinent scientific literature.®

Admittedly, death penalty defense publications may not be
auseful litmus of the practice guidesavailablefor thecriminal
defense bar, as death penalty defense is highly specialized.
However, death penalty defendersin general are expected to
have greater expertise on mental health issues than many of
their colleagues. But even a knowledgeable reader of the
Death Penalty Manual will need to review therelevant cases
in approaching a competence inquiry.

A knowledge of the case law exposes those areas in the
mental health literaturethat may need to bereviewed carefully
with an examining expert. For example, Melton, et al., discuss
“competency to plead guilty” under the rubric of “criminal
competencies.” Asthey point out certainly in enough detail
to remind the knowing lawyer (and expert), in Godinez v.
Moran the Supreme Court held “. . . with the majority of
federal courts that a person who is competent to stand trial
isalso competent to plead guilty.”*

But then, they point out that not all jurisdictions follow
Godinez.®* That observation on their part might shock some
expertson criminal procedure, inthat itisnot at all clear that
the United States Supreme Court decisionin Godinez allows
the states to require differing standards in the definition of
competenceto plead guilty versus competenceto stand trial.
Moreover, the mental health expert who has relied upon
Melton, et al. to define competence to plead guilty as a
separate category from “ competenceto stand trial,” may be
open to cross-examination on this point.

This remark is not meant as a criticism of Melton, et al.,
whoseworks arewell-respected and much cited. However, it
ismeant toillustrate that in the absence of the acquisition of
agood working knowledge of the case law, alawyer seeking
aquick fix of overall competence knowledge might accept as
completely defensible a viewpoint stated by authors whose
analysis of thelaw might, at least in the respect just used as
an example here, betaken asaminority view.

Therefore, the practice note hereisthat lawyers approaching
acompetence assessment should review the applicable case
law, concentrating on decisions that cover both the big
picture and case specific issues.*
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L eadingMental Health
LiteratureAddressing Competence

When the United States Supreme Court concluded that it is
not constitutionally acceptable for the mentally retarded to
be executed in Atkinsv. Virginia, the Court relied in part on
the definition of mental retardation found in Sadock and
Sadock’s, Comprehensive Textbook of Psychiatry (7th ed.).*?
That work is cited here because it is an example of a useful
text for lawyers seeking to learn about a variety of mental
health issues. Its editors deal with competency inarelatively
brief section of the book, correctly noting that “legal criteria,
not medical or psychiatric diagnoses, govern competency.”
Their book is filled with cross-references, and the editors
steer readers towards well-known sources in the mental
health literature on competence to stand trial, including Dr.
Thomas Grisso, and Melton, et al .

Sadock and Sadock outlinethe diagnostic criteriafor various
mental disorders, conditionsand issues, while also covering
the basic treatment approaches. The book is written as a
reference work for mental health professionals. Importantly,
since part of what lawyers are concerned about in
understanding the mental health professional’s approach to
competence assessment are the various protocols and
guidelinesfor forensic examinations, the editors provide brief
but useful referencesto theliterature, including the guidelines
for forensic psychiatric examinations.*

Melton, et al., Psychological Eval-uations for the Courts:
A Handbook for Mental Health Professionals and Lawyers
(2d. ed.) has previously been mentioned. Thisbook coversa
lot of territory in addition to competence to stand trial.
However, it specifically provides a series of useful
observations and bits of information that should be known
to lawyers approaching competence assessments.

The authors dissect the definition of competence in such a
way as to alow a lawyer to understand what a qualified
mental health examiner should know about competence. For
example, they make the point that “With respect to the first
prong of the competency test, for instance, alevel of capacity
sufficient to understand simple charges. . . may be grossly
insufficient when amore complicated offenseisinvolved...”
Thisisasignificant point, sSince many competence examiners
do not appear to consider that the nature and compl exity of
the charge is a consideration in a competence assessment.
Lawyers approaching competence assessments need to be
thoroughly familiar with literature such as this, which
supports the notion that competence assessments are
conducted in acontext — apoint also made by Dr. Grisso, as
will be further noted bel ow.

Helpfully, Melton, et al. review what is now a somewhat
dated list of the various structured evaluation formats and
testing protocols available for use by mental health
professionalsin competence assessments. Id. at 139. These
include the Competency Screening Test; the Competency
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Assessment Instrument; the Interdisciplinary Fitness
Interview; thetwo versions of the Georgia Competency Test;
the Computer-Assisted Competency Assessment Tool; the
MacArthur Competence Assessment Tool; and the
Competence Assessment for Standing Trial for Defendants
with Mental Retardation.

Importantly, for our purposes, the authors focus on what
mental health professionals need to understand about the
attorney-client relationship and attorney-client
communications. As previously noted, they, among others,
place among the “required” inquiries to be made by the
assessing mental health professionals an interview with the
defense attorney concerning the length, substance, and
nature of previous attorney-client contacts.*” They make
the following important observation:

“Points of misunderstanding about charges and the legal
processwill beinterpreted differently depending on whether
they occur after hours of counseling from the lawyer or, as
may often bethe case given the pressof docketsand lawyers
casel oads, after afive-minute meeting at apreliminary hearing.
And, as noted previously, information about the quality of
the relationship is crucial in addressing this second Dusky
prong and in fulfilling the consultation role.”*

Another source that defense counsel should be thoroughly
aware of in approaching competence assessments are the
pertinent works of Dr. Thomas Grisso. His 1988 workbook
entitled Competency to Sand Trial Evaluations: A Manual
for Practice is useful, though now not only supplanted by
some of his own work, but that of other reputable scholars
aswell. The 1988 work includesafew important observations,
particularly where alawyer is preparing to cross-examine a
mental health examiner who has performed a “drive by”
examination — characterized by a brief review of a few
records, and by one relatively quick interview with the
accused, which may or may not have included some
competence-specific assessments.

One characteristic of a“drive by” of thistypeisthat often
the examiners neither taperecord the sessions nor use a
methodical way of documenting both their competence-
pertinent questions and the specific answers given. Often,
these “drive bys’ contain a brief summary of the charges,
some anecdotal patient history, notations concerning any
records reviewed, and a series of observations about
competence. As Dr. Grisso points out, they may not even
have a specific methodol ogy that will allow their opinionto
be compared with those of other examiners. The end product
of these sad professional exercises is a conclusion by the
examiner largely based on a statement of the examiner’s
professional qualifications, and an“| know it when | seeit”
type of assessment.

Noting that mental health professionals have an obligation
to keep themselvesinformed of new devel opmentsthat arise
in their field of practice,* Dr. Grisso points out that a
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defendant may be legally competent for one purpose but
not for another, and that the examiner must be careful to
have used amethod that can be validated for the competence
inquiry to which it has been applied.>®

Thus, inthisearly work, Dr. Grisso noted that acompetency
assessment might include five objectives, focused on the
description of the defendant’s strengths and deficits; acausal
explanation for the deficits in abilities that are known to
definelegal competenceto stand trial; adescription of mental
disorder; possible causes of incompetence, including
malingering, or the purposeful faking or exaggerating of
deficiencies; the establishment of a relationship between
the causal conditionsand the deficitsin competency abilities;
and the interactive significance of deficits in competence
ahilities.

Dr. Grisso has pointed at one of the great deficits in the
competence assessment process, which isthat mental health
examinersare not held, evenintheir professional circles, to
particular methodologies in competence to stand trial
procedures. Thus, it israre that two examiners use the same
methodologies, questions, response formats, and ways of
evaluating the examinee’s responses.®

In amore recent work published in 2003, Dr. Grisso wrote
that while mental health professionals have contributed to
someimprovementsin the assessment of legal competencies,
there continues to be a level of ignorance of the legal
standards, the relevant professional literature that leads to
irrelevancein courtroom testimony. At the sametime, because
courtsand lawyers are often not sufficiently knowledgeable
about competence issues, they allow the intrusion of
psychiatric and psychological concepts into legal matters
such as the definition of competence. Dr. Grisso observed
that thereis till aproblem with the sufficiency and credibility
of information provided to the courts to allow reliable
competence assessments, while applauding the fact that
there are guidelines published by various mental health
profession groupsthat should help improve the panorama.®?
From apractitioner’sviewpoint, there are anumber of useful
points madein Dr. Grisso’s work that should be of valueto
lawyersof al levelsof experience. For example, hereiterates
the distinction between “ screening evaluations,” which may
consist of aninterview, or the administration of onetest, and
assessments conducted over time, noting the quality and
extent of datathat one might get through various in-patient
or extended out-patient assessment processes.®

Moreover, he makes a point that is of great significance,
particularly where the objective of the cross-examinationis
to point out the inherent problems in the competence
assessment process. He observes that “little is known
empirically about the methodsthat cliniciansactually usein
collecting datafor competence to stand trial evaluations.”®*
There are still a significant number of areas in which the
mental health professions have yet to achieve consensus,
which result in alack of standardization and approachesto
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report writing on the one hand, or the assessment process
on the other.®

Grisso repeats the area in which “...[a]lmost all texts
describing pre-trial competence evaluations have agreed |,
which is] that examiners need structure and a clear
conceptualization of their objective, as well as appropriate
methods, in order to perform eval uationsthat will haveclinical
quality, legal relevance, and practice utility to the courts.”
Id. at 82.

Helpfully, especially for lawyers, Grisso outlines hisview of
how the various available forensic instruments rel ate to the
assessment process as he understands it. From defense
counsel’s viewpoint, he offers avery useful “critique” of a
number of the standard instruments.®®

In addition to the several already discussed, there are a
number of other valuable worksthat address competenceto
stand trial and competence assessments. Well-known
scholars have been working in the area for some time. For
example, Professors Golding and Bonnie have separately
published a number of works pertinent to competence, as
have several researchers who have worked on the various
MacArthur mental health projects, some of whom have
addressed competenceissuesover theyears. Bruce Winnick
has for years dealt with various competence assessment
issues. He wrote some of the scholarship that dealt with
medi cation and competence i ssues dating back to the 1970s,
and continues to publish today.

Dr. Richard Rogers work on the assessment of malingering,
and on forensic assessmentsgenerally, isreflected in severa
well-received booksthat he has authored. He has devel oped
and recently published an approach to competence
assessment. In addition, several researchers have been
working on the issue of competence regarding juveniles,
and the need to address (and for lawyers to understand) the
important differences between the assessment of adult and
juvenile competence. Look for a new Rogers book in 2005
that will offer a very useful addition to the literature on
competence assessments.

As a number of mental health professionals point out to
lawyers, studiesfunded by the MacA rthur Foundation have
produced valuable literature.’”

SrengthsAnd Limitations Of
CompetenceAssessment Devices

Thereare several sourcesthat discussthe generally accepted
structured interviews, assessment inventories, and
instruments specific to the assessment of competence to
stand trial. A number of these have been described, at least
by name, in the above review of the pertinent literature.
Moreover, these items are all best seen in their original
formats, and are more knowledgeably commented upon by
the authors whose works have been mentioned at some
length in this piece than they are by the present author.
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For example, it does not take agreat deal of timeto review
the Competency Screening Test, or any of the other much
used competence assessment tools. What is commonly
known as “The MacArthur” is an example of a “new
generation” assessment tool that requires the uninitiated
lawyer to be briefed by amental health professional who has
both the manual and knowledge of therelevant literature, as
well asacopy of the screening device available.%®

The MacArthur uses scenarios presented to the examinee
to elicit responses, which are then integrated into the
assessment process. The MacArthur Competence
Assessment Tool is described as divided conceptually into
what the law might describe as separate capability or ability
areas, alowing the examineeto be assessed in those specific
areas as he or she navigates various scenarios presented.

A number of the older assessment devicesclearly concentrate
on situational awareness, emphasizing questions such as
What does the judge do?, Who is the judge?, What does
the jury do?, What does your lawyer do?, etc.

There are new assessment devices being published, and in
use, constantly. There arein-patient programswhoseclientele
involves a large number of persons there for competence
assessment, or competence restoration, that have adapted
and “retooled” a number of the published instruments and
assessment devices. Thus, a practitioner who acquires an
understanding of the panorama of assessment tools and
devicesfrom theliterature may be surprised to find that at a
given state hospital, the competence inventory administered
for a “situational awareness’ is not one of the “standard”
and well-known devices.

Not all useful competence assessment inventories are
extremely recent. For example, sometime ago, Dr. Stephen
Lawrencefrom Southern Cdifornia, developed what he called
the“ Lawrence Psychol ogical -Forensic Examination for Use
withinthe Criminal Justice System.” Thisstructuredinterview
was designed for a California competence inquiry, but it is
well suited, from a lawyer’s viewpoint, to help organize a
number of areas that involve or implicate competence to
stand trial.*® Thisinstrument is mentioned here asan example
of auseful tool that is, inasense, “ off theradar” of mainstream
mental health competence assessment tools, but useful for
lawyers to review. It is certainly not unique, in that sense.
Other experts have al so devel oped worthy materials. Itisan
example of aninventory that alawyer can use to gauge how
thorough a competence assessment process has been in a
given case.

From a lawyer’s viewpoint, an examiner’s use of a given
competence-specific assessment device is only part of the
concern. Given that the case law and literature encourage
trial lawyers to have input into a client’s competence
assessment, it makes little sense for lawyers to defer the
responsibility of a competence assessment exclusively to a
mental health expert. Moreover, as pointed out above, itis
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unclear that such experts have any foundation for opining
on the significance of attorney-client communicationsin the
absence of consultation with trial counsel.

Without counsel’s input, mental health professionals can
only provide general information on the accused's “ability
to assist in the defense” and, indeed, most mental health
professionals do not inquire sufficiently into the
characteristics of agiven case, the nature of attorney-client
communications, and the specific defense strategies (and
legal defenses) available, to understand the accused’s
situational awareness and ability to assist.

It is for this reason, as previously indicated, that it is
important for lawyers to understand the accepted protocols
for competence assessments, including the place that
specific competence assessment tools, structured interviews,
and situational awareness “tests’ used by mental health
experts should occupy. No one test or structured interview
deviceisgoing to provide asufficient basisfor adefensible
competence assessment. A competence assessment is
contextual, and counsel should treat it as such. Counsel
should certainly interact with competence examinersto have
input on the elements of a given competence assessment.

DevelopingA Client —And Case—
Specific CompetenceApproach

While the case law places at least the ability to monitor
competence (and in some states, the responsibility to monitor
competence) on defense counsdl, it is relatively rare for a
defense lawyer to have developed a defensible
understanding of what goes into a competence assessment.
Here, the understanding referred to is not what a mental
health professional doesin assessing competence, but rather
what defense counsel needs to know to assess whether,
when, and how to raise the question of a client’'s
incompetence.

A number of well-qualified and well-intentioned lawyerswill
point out that there are a variety of strategic and tactical
reasons for not “fronting” a client’s incompetence where
therewould, in general, be some case-related “loss’ for the
client. Thisview islegitimatein thefollowing respects. First,
it may be that an amazingly good settlement opportunity is
being presented to a client who, in alawyer’s judgment, is
marginally competent. The settlement possibility will be
eclipsed if a competence question is raised, and therefore,
with the long view in mind, the lawyer decides not to raise
the issue.

There may be other serious concerns about raising
competence questions. For example, in adeath penalty case,
or in other cases involving mental state issues, raising a
competence question will give both the trial court and the
prosecution, insight into aclient that neither would normally
have. In some jurisdictions the prosecution is able to
essentially control the nature and extent of the competence
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assessment. Therefore, a competence inquiry amountsto a
combination prosecutorial discovery and prosecution
evidence, notwithstanding therules of judicial immunity that
may limit the collateral usesof aclient’s statementsduring a
competence assessment. Careful planning of a prosecution
competence assessment may allow the prosecutor to
assemble ammunition to rebut a mental state defense, and
perhapsalsoin adeath case, to assemblefactsin aggravation,
or rebut an Atkins claim.

Indeed, because of the U.S. Supreme Court’sruling in Atkins,
there are even morerefined questions asked of acapital case
defender today than previously. For example, it may bethat
the lawyer who suspects that his or her client islikely both
mentally retarded and incompetent will feel that the
presentation of a competence question will trigger an
examination of the client intended to neutralize defense
evidence of mental retardation. Thus, adeath penalty defense
team might delay the raising of the competence question
until the assessment, and even the adjudication, of the Atkins
i ssue takes place — knowing that such an adjudication may
actually have abearing (either useful or useless) onthelater
competence adjudication. Indeed, there has already been
litigation on the type of protocol that should be used in an
Atkins examination to differentiate such an assessment from
a competence assessment.

Undoubtedly, from a practitioner’s viewpoint, outcome-
oriented, competence-rel ated decision making islegitimate,
and discarding a competence question in favor of obtaining
what isdefined asa*“ better” outcomefor aclient isdifficult
toargue against. Moreover, it may bethat the defenderswill
be guided by the viewpoint that in any event a competence
claim cannot really be waived. This is a risky outlook,
however. Indeed, some of the retrospective competence
assessment cases demonstrate how difficult it isto prove a
client’s incompetence during a trial that occurred several
and, in some cases, many years ago, especially where trial
counsel did littleto document the evidence of incompetence.
For that reason, especially where the competence “punch”
isbeing pulled, counsel should carefully think through how
to memorialize concerns about incompetence so that if a
case “blows up,” the reality of the client’sincompetence is
not lost.

A Competencelssues Checklist

Assuming that the lawyer has arrived at the conclusion that
the competenceissue must be raised, anumber of attendant
guestions need to beanswered. First, in addition to collecting
the relevant case law and mental health literature, counsel
should begin to define whether the competence question
centers around situational awareness, including awareness
of procedural and substantive rights, case outcomes, and
the like, or the ability to communicate with, and assist
counsel, or both.
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Second, while considering the practical and strategic issues
involved in the release of various forms of client history,
counsel should outline what in the available records,
including the available medical, psychological and
psychiatric treatment records (if there are any), institutional
behavior, and attorney-client related interaction records, may
either support or undermine aclaim of incompetence.

Third, counsel should identify all persons who are possible
sources of information, and available witnesses, on compe-
tence questions, including family, friends, custodial person-
nel, medical personnel, court staff, and jail visitors.

Fourth, together with one or more mental health
professionals, the lawyer should arrive at an understanding
of what testing and assessment protocols are indicated,
including whether basic psychological testing is needed;
whether some understanding of the implications of
medication or medical/psychiatric issues is required; and
how the examiners propose to use the broad range of
competence assessment tools available.

Fifth, the lawyer also should consider what position he or
she needsto occupy in the proceedings— whether to remain
as counsel of record, or essentially to become a witness.
Obviously, there are some dangers in selecting the latter
course, but note: theliterature on competence clearly assigns
aninformation sharing roleto thelawyer of record. Moreover,
at the high end, lawyers who have litigated competence
issues where the issue centers on attorney-client
communication and ability to assist are aware that counsel
of record’sinputiscritical.

A lawyer’s role can be variable. On the one hand, it can
involve discussions with a designated attorney-expert who
becomes the lawyer’s surrogate (and is a likely witness)
during the course of thelitigation of the competence question.
Thereis awide variety of formats used in connection with
this type of approach. Counsel of record may allow the
attorney expert (who isretained or appointed solely for that
purpose) to communicate directly with the client, or to
communicate with the client, lawyer, and a wide range of
sources of information. In the alternative, counsel of record
may use the attorney-expert only to explain: the duties of
defense counsel; the requirement of competence and the
attributes of competence; how a competent client and
defense counsel interact in the defense of that particular
type of case. Often the in-court examination of such an
attorney-expert involves a series of hypothetical questions.

Sixth, counsel of record must not only plan how his or her
own information will be presented to the trier of fact, but
also how to interact with mental health professionals on the
case. Thereareanumber of different formatsthat have been
used in this respect. Some lawyers have gone so far as to
videotape their interaction with the client, knowing that the
video tape would be produced to the prosecution, and
eventually to the court. However, the videotape, usually
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covering adiscussion involving both situational awareness
and ability to communi cateissues, providesauniqueinsight
into the nature of the communication problems that may be
raised in agiven case.

In other settings, counsel have provided expertswith adiary,
or chronicle of communication issuesand problems, together
with jail records evidencing a client’s psychological
deterioration, and increasingly incoherent conversationsand
statements. A clear record of the transmission of these
materials is made so that when mental health professionals
testify in proceedings, and essentially base their views on
material other than that, counsel can successfully examine
to point out that sources of information acknowledged both
in U.S. Supreme Court opinions (remember Medina v.
California), and accepted mental health literature clearly
delineate and define the defense lawyer as a valuable front
line source of information ontrial competence.

Elsewhere, it has proven possible for a mental health
professional to essentially serve as the surrogate for the
lawyer, by not only using the arsenal of tools available to
mental health professionals, but also by videotaping
interaction with the client that involves a carefully planned
set of questions designed to demonstrate the client’s
responses to questionsinvolving situational awareness, and
ability to assist in the conduct of the defense. On occasion,
incidentally, therecord of either attorney meetings, or mental
health professional meetings, has proven to be extremely
long — in part in order to assure the trier of fact that the
possibility or hypothesis of malingering, and exaggeration
of symptoms was considered.

SomePertinent L egal | ssues

At the beginning of this writing, emphasis was placed on
the usefulness of the district court’s restoration to
competence-related rulingin U.S. v. Duhon.®

For those whose cases involve presentation of evidence
under the guidance of the Federal Rules of Evidence or similar
rules, thereality isthat psychological or psychiatric evidence
oftenfallsinto a“soft science” area. For example, in federal
courts, since Daubert, there have been a number of rulings
on the threshold for the admission of psychological or
psychiatric evidence that is not itself dependent on some
new technique.®!

Under Daubert, a central question was “whether the
reasoning or methodology underlying the testimony is
scientifically valid and whether that reasoning or
methodol ogy properly can be applied to thefactsin issue.” ¢
Several federal courts haveindicated that the* non-scientific
expertise” threshold for the presentation of expert testimony
found in Kumho Tire is applicable to psychological,
psychiatric, and social sciences.®® Indeed, during the years
between Daubert and Kumho Tire, several circuit courts
had already decided that psychological and psychiatric
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testimony was really “specialized expertise” rather than
testimony that was the product of a specific scientific
theory.®

Thus, in a number of jurisdictions, where psychiatric and
psychological expertiseis at issue, the question is whether
the expert hasthe appropriate qualifications; sufficient specia
knowledge, skill, experience and training to formulate the
competence opinion; and generally employed methodol ogies
and techniquesthat render the evidence sufficiently reliable
to be proffered.®®

Thus, in addition to having reviewed the literature on
competence, and competence-specific definitions, counsel
should be acquainted with the evidentiary tests, thresholds,
and standards applicable to the introduction of expert
testimony on competence — carefully differentiating those
instances in which an examiner is relying on “a classic”
combination of interviews and assessment devices that are
recognized inthe pertinent literature from thoseinstancesin
which the examiner haseither clearly doneinsufficient work
(according to the literature) or has combined techniques,
methods, and testsin away that is novel and not supported
intheliterature.

A basic survey of reviewing court decisions where
competence was at least one of the issues considered
indicates that it is rare that counsel will have made an
extremely thorough record where “bad science” has been
involved. Thus, we have few opinions that cover research
specific to the admission of psychological and psychiatric
testimony in a given competence assessment process.

Every Case

In 2004, the United States Supreme Court unexpectedly
issued a ruling (Blakely v. Washington) that has raised
substantial questions about sentencing processes around
the United States, and may change the way that criminal
trials are conducted in certain instances, as well.®® While
astute commentators and scholars may well have predicted
that after the seminal Apprendi ruling, the Court would be
headed towards Blakely, before 2004 most practitioners
certainly were not litigating their cases as though Blakely
waslooming large on the legal horizon. ¢

It isunclear whether the United States Supreme Court intends
to tinker much with the current definition of trial competence,
or with the procedures for the assessment of competence.
Nonetheless, in subtle ways, since the Court’s ruling in
Godinezv. Moran, it hasgrown increasingly expansiveinits
dealings with certain aspects of trial competence. But, the
criminal defense bar has continued to treat trial competence
almost as a passing matter, a question that is easily
addressed. Indeed, there are probably more opportunities
for criminal defenselawyersto betrained on the vicissitudes
of fingerprint examination than on the requirement of each
and every client’s competence to stand trial.
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With competence, we have used a sort of “learn as we go”
approach. Unless alawyer has taken an accidental interest
in learning about competence, or isfaced with acompetence
assessment requiring afast self-study course on competence
issues, many lawyers remain barely acquainted with what
competence means, how it should be assessed, and when a
client’sincompetence should be raised.

Therequirement of competenceis sufficiently important that
we should be learning about it at the sametimethat welearn
trial techniques and the basic skills of criminal defense
lawyering. Unlike many aspects of thelawyer’s case-specific
knowledge, knowing about competence is not something
that may be of benefitin only one casein alifetime. Knowledge
of competence and incompetence to stand trial is a factor
that plays a part in every case that we handle.
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I. Introduction: Competent Mental Health
Evaluationsare Critical

A persistent problem in the defense of criminal (and espe-
cialy capital) cases, isincomplete, inadequate and unreliable
evaluations regarding the defendant’ s mental state at thetime
of the offense and at trial. | constantly review trial records
whereamental health professional, called by the state (or even
a timesby the defense), testifies that adefendant was compe-
tent to stand trial, not insane at the time of the offense, not
under the influence of an extreme emotional disturbance and
met al the criteriafor the diagnosis of antisocial personality
disorder. Another frequent scenario | encounter isto review a
trial record where no mental state evidence was put on at all
by thedefenseat trial. Then, either inreviewingtria counsel’s
fileor intalking to trial counsdl, | learn that no evidence was
presented because there was a “bad” pretrial mental health
evaluation.

Over the years, | have learned through experience to view
with skepticism all previous mental health evaluations and
expert trial testimony. | do so for the simple reason that many
of the conclusions reached are either incomplete or wrong.
The errors occur because, as will be discussed shortly, these
evaluationsdo not meet existing standardsin the mental health
profession delimiting the adequacy of forensic mental state
examinations. However, as tragic as the consequences of an
incomplete or incompetent mental state evaluation might be,
the situation is not necessarily irredeemable. An unreliable
mental health evaluation often serves asthe basisfor aconsti-
tutional violation with alegal remedy. Furthermore, bringing
the true facts to light regarding your client’s mental impair-
ments in post-conviction proceedings may establish aviable
claim of ineffective assistance of counsel aswell asother fed-
eral constitutional violations.

The importance of a competent mental health evaluation in
criminal and capital litigation cannot be overestimated. It can
provide powerful evidence on arange of mental health issues
in addition to traditional questions concerning sanity at the
time of the offense, competency to stand trial, and mitigation.
It can offer a basis for challenging the validity of prior of-
fenses and convictions, for disproving specific intent for un-
derlying felonies as well asthe murder itself, and for defend-
ing against premeditation and malice. Diminished capacity,
extreme emotional disturbance, duress, domination by oth-
ers, and non-accomplice status are al factors that can be ad-
dressed by mental health professionals. A defendant’ s mental
statushasobviousimplicationsfor defense challengesto events
surrounding the arrest and its aftermath such as consent to
search, Miranda waiver, voluntariness of confessions, and
reliability of confessions. A thorough and reliable mental hedlth
evaluationisalsorelevant to any waivers, i.e., of counsel, spe-
cific defenses, right to be present at all stages of trial, mitigat-
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ing circumstances or ajury trial, aswell asto any determina
tion of competency at the various stages of litigation from the
preliminary hearing to an execution. The point is clear: de-
fense counsel should not be precluded from pursuing viable
avenues of defense by an incomplete, incompetent or unreli-
able mental health evaluation. It is aso the purpose of this
articleto provide counsel with practical stepsto follow to se-
cure acompetent evaluation at any stage of a case.

Il. The Constitutional Framework

In Ake v. Oklahoma, 470 U.S. 68 (1985), the United States
Supreme Court held that “the Constitution requires that an
indigent defendant have access to the psychiatric examina
tion and assistance necessary to prepare an effective defense
based on his mental condition,” when the defendant’ s mental
health is at issue. Id. at 70. The Court, after discussing the
potential help that might be provided by apsychiatrist, stated:

We therefore hold that when a defendant demonstrates to the
trial judge that his sanity at the time of the offenseisto be a
significant factor at trial, the state must, at aminimum, assure
the defendant accessto a competent psychiatrist who will con-
duct an appropriate examination and assist in evaluation,
preparation and presentation of the defense. This is not to
say, of course, that the indigent defendant has a constitutional
right to choose a psychiatrist of his persona liking or to re-
ceive funds to hire his own. Our concern is that the indigent
defendant have accessto acompetent psychiatrist for the pur-
pose we have discussed, and asin the case of the provision of
counsel we |eave to the states the decision on how to imple-
ment thisright. Id. to 83 (emphasis added).

This holding recogni zed the entitlement of an indigent defen-
dant, not only to a“competent” psychiatrist (i.e., onewho is
duly qualified to practice psychiatry), but also to a psychia-
trist who performs competently - who conducts a profession-
ally competent examination of the defendant and who on this
basis provides professionally competent assistance.

The rationale underlying the holding of Ake compels such a
conclusion, for it is based upon the due process requirement
that fact-finding must be reliablein criminal proceedings. Id.
at 77-83. Due process requires the state to make available
mental health experts for indigent defendants, because “the
potential accuracy of thejury’ sdeterminationis...dramaticaly
enhanced” by providing indigent defendants with competent
psychiatric assistance. 1d. at 81-83. In this context, the Court
clearly contemplated that the right of access to a competent
psychiatrist who will conduct an appropriate examination
would include access to a psychiatrist who would conduct a
professionally competent examination. To conclude otherwise
would make theright of “accessto a competent psychiatrist”
an empty exercise in formalism.!

Some courts have explicitly or implicitly recognized this as-
pect of Ake holding that the due process clause entitles an
indigent defendant not just to a mental health evaluation, but
also to a professionally valid evaluation. See, e.g., Mason v.
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Sate, 489 So.2d 734 (Fla. 1986). Because the psychiatrists
who evaluated Mr. Mason pretrial did not know about his* ex-
tensive history of mental retardation, drug abuse and psychotic
behavior,” or hishistory “indicative of organic brain damage,”
and because the court recognized that the evaluations of Mr.
Mason's mental status were flawed if the physicians had
“neglect[ed] a history” such as this, the court remanded Mr.
Mason's case for an evidentiary hearing. Id. at 735-37; see
also Sreci v. Sate, 536 So.2d 231 (Fla. 1988);? but see Waye
v. Murray, 884 F.2d 765 (4th Cir), cert. denied 492 U.S. 936,
110 S.Ct. 29, 106 L.Ed.2d 634 (1989).

Similarly, in Blake v. Kemp, 758 F.2d 523 (11th Cir. 1985),
the court recognized that the defendant’s right to effective
assistance of counsel was impaired by the State’ s withhold-
ing of evidence “highly relevant, or psychiatrically signifi-
cant, on the question of [defendant’s] sanity” from the psy-
chiatrist who was ordered to evaluate the defendant’ s sanity.
758 F.2d at 532. Even though that evidence was disclosed to
the psychiatrist on the witness stand at trial, “[o]bviously, he
was reluctant to give an opinion when confronted with this
information for the first time on thewitness stand.... Thiswas
hardly an adequate substitute for a psychiatric opinion devel-
oped in such amanner and at such atime asto allow counsel
a reasonable opportunity to use the psychiatrist’sanalysisin
the preparation and conduct of the defense.” Id. at 532, n. 10,
5333

Additionaly, there have been numerous cases where counsel
has been found to have rendered ineffective assi stance of coun-
sl for failing to adequately develop and present evidence re-
garding aclient’smental state, evenin casesin which counsel
retained expert assistance. See, e.g., Baxter v. Thomas, 45 F.3d
1501, 1514-15 (11th Cir. 1995) (Counsel was ineffective for
falling to investigate petitioner’s long history of mental ill-
ness and resulting psychiatric commitments. Information was
readily available had counsel only obtained records. Counsel’s
omission was prejudicia because “[p]sychiatric mitigating
evidence ‘ has the potential to totally change the evidentiary
picture.’”); Hill v. Lockhart, 28 F.3d 832, 835 (8th Cir. 1994)
(Counsel wasineffectiveat penalty phasefor failing to present
in coherent fashion evidence regarding capital defendant’s
mental state at the time of the offense, history of psychiatric
hospitalizations and failureto take anti-psychotic medications);
Deutscher v. Angelone, 16 F.3d 981 (9th Cir. 1994) (Counsel
was found ineffective in successor habeas petition for failing
to develop and present mitigating evidence regarding
petitioner’s history of mental illness. Counsel failed to dis-
cover petitioner’ shistory of mentd illness, diagnosesof schizo-
phrenia and organic brain damage and his commitments to
mental institutions. Therewasal so evidence, which wasavail -
ableand not presented, that petitioner had been severely abused
as a child); Lloyd v. Whitley, 977 F.2d 149 (5th Cir. 1992),
cert. denied, 113 S.Ct. 2345 (1993) (Counsel was ineffective
for failing to obtain adequate independent mental health evalu-
ation which would have discovered “mental defects’” and or-
ganic brain damage).
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The purpose of thisarticle, however, isnot to discussin detail
thelegal bases of achallenge to an inadequate eval uation but
rather to attempt to outline what is an adequate evaluation.

[11. TheElementsof a Complete, Competent
and Reliable Mental Health Evaluation

As the Ake Court held, the due process clause protects indi-
gent defendants against incompetent eval uations by appointed
psychiatrists. Accordingly, the due process clause requiresthat
appointed mental health professionalsrender that level of care,
skill, and treatment which is recognized by areasonably pru-
dent similar health care provider as being acceptable under
similar conditions and circumstances. In the mental hedlth
area, asin other medical specidlties, the standard of careisthe
national standard of care recognized among similar special-
ists, rather than alocal, community-based standard of care.’

A. TheProper Standard of Carelnvolvesa5 Step
Process Before Diagnosis

In the context of diagnosis, exercise of the proper level of
care, skill and treatment requires adherence to the procedures
that are deemed necessary to render an accurate diagnosis.
Onthe basis of generally agreed upon principles, the standard
of care for both general mental health and forensic mental
health examinations reflects the need for acareful assessment
of medical and organic factors contributing to or causing psy-
chiatric or psychological dysfunction. H. Kaplan & B. Sadock,
Comprehensive Textbook of Psychiatry, 543 (4th ed. 1985).
The recognized method of assessment, therefore, must include,
at aminimum, the following five steps:

1. Anaccuratemedical and social history must be obtained.

Because “[i]t is often only from the details in the history that
organic disease may be accurately differentiated from func-
tional disorders or from atypical lifelong patterns of behav-
ior,” R. Strub & F. Black, Organic Brain Syndromes42 (1981),
an accurate and compl ete medical and socia history has been
called the “single most valuable element to help the clinician
reach an accurate diagnosis.” Kaplan & Sadock, supra at 837.

2. Higtorical data must be obtained not only from the
patient, but from sources independent of the patient.

Itiswell recognized that the patient is often an unreliable and
incomplete data source for his own medical and socid his-
tory. “The past personal history is somewhat distorted by the
patient’smemory of eventsand by knowledge that the patient
obtained from family members.” Kaplan & Sadock, supra at
488. Accordingly, “retrospective falsification, in which the
patient changes the reporting of past events or is selectivein
what is able to be remembered, is a constant hazard of which
the psychiatrist must be aware.” 1d. Because of this phenom-
enon,

[Itisimpossibleto base areliable constructive or pre-
dictive opinion solely on an interview with the sub-
ject. The thorough forensic clinician seeks out addi-
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tional information on the aleged offense and data on
thesubject’ spreviousantisocial behavior, together with
generd “historical” information on the defendant, rel-
evant medical and psychiatric history, and pertinent
information in the clinical and criminological litera-
ture. To verify what the defendant tells him about these
subjects and to obtain information unknown to the
defendant, the clinician must consult, and rely upon,
sources other than the defendant. Kaplan & Sadock
supra at 550.

See also American Psychiatric Association, “Report of the
Task Force on the Role of Psychiatry in the Sentencing Pro-
cess,” Issuesin Forensic Psychiatry 202 (1984); Pollack, Psy-
chiatric Consultation for the Court, 1 Bull. Am. Acad. Psych.
& L. 267, 274 (1974); H. Davidson Forensic Psychiatry 38-
39 (2d ed. 1965).

3. Athorough physical examination (including neurologi-
cal examination) must be conducted.

See, eg., Kaplan & Sadock supra at 544 837-38 & 964. Al-
though psychiatrists may chooseto have other physicians con-
duct the physical examination,® psychiatrists:

[g]till should be expected to obtain detailed medical
history and to use fully their visual, auditory and ol-
factory senses. Loss of skill in palpation, percussion,
and auscultation may be justified, but loss of skill in
observation cannot be. If the detection of nonverbal
psychological cues is a cardina part of the psychia-
trists’ function, the detection of indications of somatic
illness, subtleaswell asstriking, should a so be part of
their function. Kaplan & Sadock supra at 544.

In further describing the psychiatrist’s duty to observe the
patient ghe is evaluating Kaplan and Sadock note in particu-
lar that “[tlhe patient’s face and head should be scanned for
evidence of disease.... [W]eakness of one side of the face, as
manifested in speaking, smiling, and grimacing, may be the
result of focal dysfunction of the contralateral cerebral hemi-
sphere.” |d. at 545-46.

4. Appropriate diagnostic studies must be undertaken in
light of the history and physical examination.

Thepsychiatric profession recognizesthat psychological tests,
CT scans, electroencephalograms, and other diagnostic pro-
cedures may be critical to determining the presence or ab-
sence of organic damage. In cases where a thorough history
and neurologica examination still leave doubt as to whether
psychiatric dysfunctionisorganicin origin, psychological test-
ing is clearly necessary. See Kaplan & Sadock supra at 547-
48; Pollack supra at 273. Moreover, among the available di-
agnostic instruments for detecting organic disorders, neurop-
sychological test batteries have proven to be critical as they
are the most vaid and reliable diagnostic instruments avail-
able. See Filskkov & Goldstein, Diagnostic Validity of the
Halstead-Reitan Neuropsychological Battery, 42 J. Of Con-
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sulting & Clinica Psych. 382 (1974); Schreiber, Goldman,
Kleinman, Goldfader, & Snow, The Relationship Between
Independent Neuropsychological and Neurological Detection
and Localization of Cerebral Impairment, 162 J. of Nervous
and Mental Disease 360 (1976).”

5. The standard mental status examination cannot be re-
lied upon in isolation as a diagnostic tool in assessing
the presence or absence of organic impairment.

As Kaplan and Sadock have explained, “[C]ognitive loss is
generally and correctly conceded to be the hallmark of or-
ganic disease,” and such loss can be characterized as “(1)
impairment of orientations; (2) impairment of memory; (3)
impairment of al intellectual functions, such as comprehen-
sion, calculation, knowledge, and learning; and (4) impair-
ment of judgment.” Id. at 835. While the standard mental sta-
tus examination (MSE) is generally used to detect and mea-
sure cognitiveloss, the standard M SE - inisol ation from other
valuative procedures - has proved to be very unreliable in
detecting cognitive loss associated with organic impairment.
Kaplan and Sadock have explained why:

When cognitiveimpairment isof such magnitude that
it can beidentified with certainty by abrief MSE, the
competent psychiatrist should not have required the
MSE for its detection. When cognitivelossis so mild
or circumscribed that an exhaustive M SE is required
for its recognition then it is likely that it could have
been detected more effectively and efficiently by the
psychiatrist’s paying attention to other aspects of the
psychiatric interview.

In order to detect cognitive loss of small degree early
initscourse, the psychiatrist must learn to attend more
to the style of the patient’s communication than to its
substance. In interviews, these patients often demon-
strate alack of exactness and clarity in their descrip-
tions, some degree of circumstantiality, atendency to
perseverate, word- finding problems or occasional
paraphasia, a paucity of exact detail about recent cir-
cumstances and events (and often a lack of concern
about these limitations), or sometimes an excessive
concern with petty detail, manifested by keeping lists
or committing everything to paper. The standard MSE
may reveal few if any abnormalitiesin theseinstances,
although abnormalitieswill usually be uncovered with
the lengthy M SE protocals.

The standard MSE is not, therefore, a very sensitive
device for detecting incipient organic problems, and
the psychiatrist must listen carefully for different cues.
Id. at 835.

Accordingly, “[c]ognitiveimpairment, asreveal ed through the
MSE, should never be considered in isolation, but aways
should beweighed in the context of the patient’soverall clini-
cal presentation past history, present illness, lengthy psychiat-
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ricinterview, and detailed observations of behavior. Itisonly
in such a complex context that a reasonable decision can be
made asto whether the cognitiveimpairment revealed by MSE
should be ascribed to aorganic disorder or not.” Id. at 836.

In sum, the standard of care within the psychiatric profession
which must be exercised in order to diagnoseisconcisely stated
in Arieti’s American Handbook of Psychiatry (1986):

Before describing the psychiatric examination itself,
we wish to emphasize the importance of placing it
within a comprehensive examination of the whole pa-
tient. Thisshouldinclude careful history of the patient’s
physical health together with a physical examination
and al indicated laboratory tests. The inter-relation-
ships of psychiatric disorders and physical ones are
often subtle and easily overlooked. Each type of dis-
order may mimic or conceal one of the other type.... A
large number of brain tumorsand other diseases of the
brain may present as*“obvious’ psychiatric syndromes
and their proper treatment may be overlooked in the
absence of careful assessment of the patient leading
him to the diagnosis of physical illness. Indeed, pa-
tients with psychiatric disorders often deny the pres-
ence of major physical illnesses that other persons
would have complained about and sought treatment
for much earlier. I1d. at 1161.

V. Common Deficienciesin Forensic Evaluations

It can be readily seen that many, if not most, of the mental
health evaluations conducted in crimina cases do not satisfy
the applicable standard of care. Thisisnot surprising because,
asin many other areas, the indigent defendant receives short
shriftinthecriminal justice system. Most state ingtitutions do
not havethefunds or staff to follow the abovefive steps. Fur-
thermore, since many defendants are sent to these ingtitutions
for avery limited purpose—in most cases only to determineif
the defendant is competent to stand trial—the staff may not
believe it is necessary to do a complete evaluation.® Addi-
tionally, in many cases defense counsel are not sufficiently
conversant with the elements of a complete, reliable mental
health evaluation to educate the court regarding that to which
the client is legally entitled. In other instances, some mental
health professionals, used to working on forensic cases with-
out adequate resources, fail to follow the above five steps.
However, in this section of the article, | will focusin on the
elements of an evaluation which are generally most deficient
and result inthe most unreliable results. My experiencessince
| first published this article in 1990 have only confirmed the
basic weaknesses in many forensic evaluations detailed be-
low.

A. Client’sHistory

Many forensic evaluations are unreliable because the history
uponwhich they are based is erroneous, inadequate or incom-
plete. All too often, the medical and social history relied upon
by mental health professionals is cursory at best and comes
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exclusively fromtheclient or possibly fromtheclient and dis-
cussionswith one or two family members.

This can result in a fundamentally skewed view of the rel-
evant history because often the client, and even their family
members, are very poor historians and may fail to relate sig-
nificant eventswhich are critical to aproper determination of
an individual’s mental state at the time of the offense.

For exampleindividual swho are physically, emotionally and/
or sexually abused often minimize the severity and extent of
theabuse. Their view of what is*normal” and thuswhat should
be related to aclinician is frequently impaired. Similarly, in-
dividuals with mental retardation or other organic brain im-
pairments generally are unableto recall significant eventsre-
garding their medical history which maybe critical to areli-
able diagnosis. It is also well established that many mental
illnesses, e.g., bipolar mood disorder and schizophrenia, run
infamiliesand thusit isimportant to know the family aswell
asthe client’s medical and psychiatric history.

Itisfor thisreason that it is essential that amental health pro-
fessional obtain as much information as possible regarding a
client’ssocia and medical history to reliably determine what
genetic, organic, environmental, and other factors may have
played arole in the client’s mental state at the time of the
offense. Thusall available recordsfor both the client and sig-
nificant members of his family should be obtained. These
records include, but are not limited to:

¢ Client’sand sibling’ s birth records

¢ Client’smedical records and family medical records

* Any social servicesrecordsrelevant to client or hisfamily

* Client’sand siblings school and educational records

e All jail and/or department of corrections records, includ-
ing medical records

e All records relevant to any prior psychiatric treatment or
psychological evaluation for client or family membersin-
cluding grand parents, siblings, etc., including the evalu-
ating professional’ s raw data (do not be content with ob-
taining the discharge summary or final report)

¢ Death records for any immediate family members

e Any military records, including medical records

e All police or law enforcement records regarding the ar-
rest, offense, and any prior offenses

¢ All records relevant to any codefendants

¢ Family court records for parents and client

e Attorney files, transcripts, and court files for any prior
offenses by the client or hisfamily members

Reviewing these records will often lead to additiona records
documents and materia swhich should be obtained.® Y ou must
ensure that this time consuming process is meticulously fol-
lowed becauseit isimpossible, before aninvestigationiscom-
plete, to determine what will be the fruitful sources of infor-
mation thus creating the risk of an additional skewed evalua-
tion.
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However, you cannot prepare the history solely from talking
with your client and obtaining records. Other family members,
friends and persons with knowledge about your client must be
interviewed. These people, especially family members should
not be talked to in agroup, but individualy. It isimportant to
bear in mind, for example, that any family member or care-
taker you interview may have abused your client. Thisinfor-
mationwill rarely comeout inafamily gathering, and will even
morerarely comeout thefirst timeyou talk withtheindividual .
In addition to family members, your client’sfriends, prior coun-
sdl, teachers, social workers, probation and parole officers,
acquaintances, neighbors, employers, spouses (current or
former), and any witnesses preceding, during and after the of -
fense should be interviewed. Any or all of these persons may
have critical information relevant to your client’smental state.

Anexcellent discussion of the needed investigation can befound
inLeeNorton’sarticle”Mitigation Investigations,” The Cham-
pion, Vol. 16, No. 4 (May 1992) at 43.

B. Inadequate Testing for Neurological Dysfunction

While not al of our clients have organic brain damage, many
do. Due to poverty, abuse and neglect which characterizes so
many of our client’s lives, a substantial percentage of our cli-
ents have mothers who abused alcohol and drugs during their
pregnancies and who received poor or no prenatal care. Inad-
equate medical attention to head injuriesand other illnessesis
also common, asisexposureto various neurotoxins (e.g., lead
based paint and pesticides). Long histories of substance abuse,
including the use of organic solvents, isalso not unusual. These,
and other factors, predispose our clientsto varying degrees of
neurological impairment. Organic brain damage can and does
affect behavior. It can impair judgment and rob an individual
of the ability to make decisionsin crisesrationally and respon-
sibly. It can destroy or diminish a person’s ability to learn, to
carry out aplan of action, to understand long term consequences
of actions, to appreciate cause and effect, and to mediate im-
pulse-driven behavior. However, despiteitsobviousrelevance
in mental health evaluations in criminal cases, neurological
impairment is often not diagnosed.®®

Another very common deficiency in state forensic evaluations
is the inattention to the possibility of organic damage, other
neurological dysfunction, or a physiological basisfor psychi-
atric symptoms. Based on my experience, many of our clients
are at risk for organic brain damage. They have a history of
serious head injuries from chronic childhood physical abuse,
car accidents, and falls. Their developmental yearsare plagued
with chronicillness and fevers, frequently untreated, and mal-
nutrition. Poor or nonexistent prenatal careand/or birth trauma
areroutingly found intheir histories. Many clientshad mothers
who drank large amounts of alcohol or used drugs during their
pregnancies, now well recognized asacause of permanent and
sometimes devastating menta disabilities in the developing
fetus. Most of our clients are chemically dependent, and their
early and prolonged use of drugs and acohol, including or-
ganic solvents, can cause permanent brain damage.
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However, as aresult of inadequate histories, or for other rea
sons, inadequate attention isfrequently given to the possibility
of neurological impairment. For example, very few of my cli-
ents have ever been examined by a neurologist, despite indi-
cations in their histories that warrant neurological consulta-
tion. Occasionally, the extent of the neurological evaluation
may bean EEG, which waslikely conducted without any spe-
cific leads or without having the client sleep during the test
thus making it an inadequate study. It is also arare case in
which any meaningful neuropsychological testing has been
conducted, even though neuropsychological testing is one of
the best ways to determine the presence of more subtle brain
damage prevalent in our clients. The extent of the testing, if
any testing at all is done, may be a few neuropsychological
screening tests such asthe Bender-Gestalt or the trail-making
test. This, however, is often inadequate and will yield unreli-
able results. A complete neuropsychological battery is often
the only way to rule out the possibility of neurological dam-
age. Unfortunately, | have been involved in numerous cases
whereit was only discovered after thetrial that the defendant
had a serious organic deficit. For example, in one case, we
only discovered during the federal habeas corpus proceed-
ings that our client had a brain tumor exerting pressure on
critical brain structures, which was present at the time of the
offense. While thisis a dramatic example, in countless other
cases we have discovered that our clients have serious neuro-
logical impairments that went undiagnosed in earlier evalua
tions.

This can have tragic consequences. It can deny your client a
concrete way to reduce his blame-worthiness. It is a fact of
death penalty life that juries, and judges, are often less im-
pressed with psychosocial explanations for violent behavior
than they are with organic explanations. While thisis chang-
ing somewhat dueto our better understanding of thelong term
effects of various types of trauma, see, e.g., Judith Herman,
Trauma and Recovery, it is still true. Organic deficits, how-
ever, frequently havetheir originin eventsand situations over
which the defendant had no control, such as Fetal Alcohol
Syndrome, temporal |obe epilepsy, measles, encephalitis, or
prolonged exposureto neurotoxinssuch asthosefoundin lead-
based paint. These factors can be presented in an empathy-
provoking manner, as part of a constellation of factors that
affected your client’ sbehavior. Whilewe may appreciate psy-
chosocial diagnoses such as post-traumatic stress disorder, in
some casesit is not compelling enough unless it is accompa-
nied by aphysical explanation. For example, if you can show
that part of your client’sbrainisliteraly missing, most jurors
and judges can understand that such an impairment might af-
fect an individua’s behavior. The same presentation can be
made with less dramatic or “ softer” neurological impairment,
e.g., diffuse brain damage. The important thing is to insure
that the evaluation your client received at trial, or receivesin
connection with post conviction litigation, fully takesinto ac-
count the possibility of neurological impairment.
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Thiscannot be donewithout areliable history and appropriate
testing and examination. A competent neurologist, psychia-
trist, or neuropsychologist will recommend acompl ete neuro-
logical examinationwhenindicated by physical symptomssuch
asonesided paralysisor weakness, facial asymmetry, seizures,
headaches, dizziness, blurred vision, or imbaance. Labora-
tory tests, including blood and endocrine work-ups, may aso
be necessary to determine the presence of diseasesthat affect
behavior. Magnetic Resonance Imaging (MRI), Electroen-
cephalogram (EEG), and CT scans can also be useful in this
regard. However, it is important to note that a negative (or
normal) result on a CT scan, EEG, or MRI does not rule out
the possibility of neurological impairment. While a positive
finding establishes organicity, anegativefinding doesnot rule
brain damage out.* Organicity may still be discerned through
more sensitive neuropsychol ogical testing and/or aneurol ogi-
cal evaluation.

V. Choosing Experts

Thereareanumber of different types of expertsyou may need
in any particular case. However, you will not know exactly
what type of experts you will need until the social-medical
history is completed. As | have stressed throughout this ar-
ticle, this must always be the first step. | cannot stress this
point enough asit is virtually always the basic flaw in foren-
sic mental health evaluations. Y ou must resist the temptation
to hireapsychologist or psychiatrist immediately upon being
appointed or retained.*? Without first conducting the neces-
sary life history investigation, your expert may well overlook
significant factors and cometo premature or erroneous con-
clusions.

Furthermore, it is critical that you obtain the assistance of a
socia worker, or someonewith similar skills, to assistincom-
piling and understanding the social and medical history. So-
cial workers are specialy trained not only in gathering the
type of information you need - both from documents and in-
dividuals - but aso in organizing and interpreting the datain
coherent themes. See Arlene Andrews, Social Work Expert
Testimony Regarding Mitigation in Capital Sentencing Pro-
ceedings, 1991 Social Work 36. While you or someone in
your office can collect most documents and interview the wit-
nesses, you may not be attuned to significant facts in the
records, or be less able to obtain information from the client,
the client’s family and friends, and other persons with rel-
evant knowledge about your client than someone with special
expertisein thisarea. Thus, you should aways attempt to ob-
tain fundsfor the assistance of anindividua with asocial work
background in the investigation, compilation and assimila
tion of the social and medical history.

If the court resists funds for this type of assistance, educate
thejudge, viaaffidavit or testimony, asto the critical nature of
this aspect of the mental health evauation.®® For example, a
psychiatrist or psychologist with whom you have a collegial
working relationship may be willing to provide you with an
affidavit laying out specific factorsin the“known” social his-
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tory warranting further exploration by a person with special-
ized training and discussing the need for full and reliable back-
groundinformation. Furthermore, many of the sourcesdiscussed
inthisarticlewill also be of usein establishing the need for the
assistance. It isa soimportant to be adamant about the need for
specialized socid history assistancein caseswheretheclient’s
ethnic or cultural background impairs your ability to obtain
accurate and compl ete information.

Depending on theresults of the social history, itisthentimeto
obtain your own experts. In doing so, you should search for
professional swith expertisein the themesthat have devel oped
inthesocia history, e.g., abuse (physical, emotional and sexua
trauma); al coholism and/or substance abuse; familial or genetic
predisposition to certain mental illnesses; head injuriesor other
indicators of organicity, mental retardation or al of the above.
It isimportant to keep in mind that one mental health profes-
sional can very rarely help you with all of these things. See
Clark, Veltkamp & Monahan, The Fiend Unmasked: TheMen-
tal Health Dimensions of the Defense, 8ABA Criminal Justice
22 (Summer 1993).

Thus it is almost always necessary to put together a
multidisciplinary team of professionals, including a social
worker, to determine the client’s menta state reliably. For ex-
ample, if the socia history indicates a history of chronic child
maltreatment and abuse, it may be best to begin with a full
psychologica battery including neuropsychological testing. This
testing may confirm or deny the presence of posttraumatic stress
disorder, organicimpairment or other diagnosesresulting from
the abuse. Similarly, in many casesinvolving child abuse, the
individual will often have a long history of substance abuse.
Thus, it may be necessary to retain apharmacol ogist to explain
the nature of the substances abused, their effects on an
individual’s judgment, impulse control, cognitive functioning
etc., and to explain the long-term effects of these drugs on a
person’s brain. Furthermore, depending on the results of the
neuropsychological examination, a neurological consultation
will often bein order.

Other types of expertsmay al so be necessary. We have enlisted
the assistance of audiologists, mental retardation experts, spe-
cia education teachers, toxicologistsand avariety of other types
of experts, in addition to social workers, psychologists, neu-
rologists, neuropsychologists, pharmacologists, and psychia-
trists.

Theimportant thing, however, isto assemblethe necessary men-
tal health professionals on the basis of the history as you un-
cover it. Furthermore, it is frequently necessary to have one
professional, generally aforensic psychiatrist, who can “bring
it al together.” In other words, many of your experts may be
testifying asto only one piece of the mental health picture, for
example, your client’shistory of substanceabuse. It isuseful to
have one person who, in consultation with all the other mem-
bers of the team, is prepared to discuss al the history, testing,
and diagnosis and give thefact-finder and sentencer acompre-
hensive picture of the individual’s mental state at the time of
the offense, and, if relevant, at trial.
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V1. Meaningfully Presenting Expert Testimony

Regardless of which phase of thetrial expert testimony ispre-
sented, and even regardless of what type of criminal caseitis,
persuasive expert testimony must have one element: it must
enable the jury to see the world from your client’s perspec-
tive, i.e., to appreciate his subjective experience. Most people
havenoides, for example, what it isliketo suffer from schizo-
phreniaor other major mental illnesses, or what it meansto be
psychatic or to have auditory, visual or tactile hallucinations.
It is often not enough for your expert to tell the jury or judge
that your client is schizophrenic and was out of touch with
reality at thetime of the offense. Rather, she must attempt to
explain, in common sense, persuasive, concrete terms, what
schizophrenia means, and what the world looks like to a per-
sonwiththismental illness. Similarly, itisnot enoughto have
the expert testify that your client is plagued by auditory com-
mand hallucinations. Without an adequate explanation a ju-
ror may react as follows: “Big ded, | don't care, if someone
told meto kill somebody | wouldn’t doit.”

Y ou and your expert(s) must look for waysto convey what it
istruly liketo be mentally ill, mentally retarded or brain dam-
aged, and how confusing and frightening the world isto your
client asaresult of hisimpairments. In other words, you have
to givethefact-finder aview of thecrimefromthe defendant’s
perspective. If you don’t, you run the risk of making your
client seem “otherly,” frightening and thusexpendable. What
you arestriving for isto enable the fact-finder to look through
your client’s eyes and to walk, at least for afew minutes, in
his shoes. If you can accomplish this through your expert
testimony, you can facilitate understanding rather than fear.

It takes time and energy, but the key is to avoid jargon and
wordsthat ordinary people don’'t understand. It may be useful
to have someone not connected with the case, preferably not a
lawyer, Sit in on ameeting with your expert witnessand seeiif
they understand their explanation of your client’smental state
aswell asitsrelevance to the facts of your case.

VII. Attacking Anti-Social Personality Disor der

Many of our clients are diagnosed by mental health profes-
sionals, employed by either the state or the defense, as having
an antisocial persondlity disorder. This diagnosisis not only
very harmful but, unfortunately for many of our clients, it is
often arrived at erroneoudly. In my opinion, antisocia per-
sonality disorder isthe lazy menta health professiona’s di-
agnosis. The criteriafor the disorder are essentially adescrip-
tion of people’ sbehavior. It may describe what the client has
done, but never why. For example, one of the characteristics
isthat theindividual engaged in sexual activity at ayoung age,
or began using substances at an early age.

Besides the fact that many of these characteristics are eco-
nomically and racially biased, the diagnosis is often errone-
ously arrived at because of an inadequate history and lack of
other adequate testing and evaluations. DSM-IV specifically
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states that “the diagnosis may at times be misapplied to indi-
vidualsin settingsinwhich seemingly antisocial behavior may
be part of aprotective survival strategy.”* In other words, the
clinician is obligated “to consider the socia and economic
context in which the behaviors occur.” 1d. at 647. Thisisan-
other area where a thorough and reliable socid history can
have a significant impact.

For example, to qualify for the diagnosis of Anti-Socia Per-
sonality Disorder, the client must have met the criteria, prior
to age fifteen, for aDSM-IV diagnosis of Conduct Disorder.
Conduct Disorder hasanumber of criteriaincluding ahistory
of running away from home, truancy, etc. Thus, it iscritical,
to an accurate diagnosis, to know why your client ran away
from home. If he ran away because he was being physicaly,
sexually or emotionally abused, then the diagnostic criteria
would not be satisfied. Similarly, if the child was truant be-
cause hiscaretakerswould not alow himto go schooal, or if he
broke into peopl€e’ s houses because his father was athief and
forced him to do so to further the family enterprise, the diag-
nosis of Conduct Disorder, and correspondingly Anti-Social
Personality Disorder, would be inappropriate. Thus once the
dysfunctional nature of most of our client’s environments is
exposed, the diagnosis can be defeated.

Similarly, if thereisan organic or other cause such as mental
retardation for some of the behaviors, then the diagnosis
should, in many cases, not be given. Inthisregard, it is useful
tolook at and study the decision trees published in the Ameri-
can Psychiatric Association’s Diagnostic and Statistical
Manual-111. These “trees’ indicate a number of other diag-
nosesthat preempt the diagnosis of anti-socia persondlity dis-
order. However, because all many psychologistsdoistalk to
the client, and look at his or her criminal record and other
behaviors, the diagnosis is often arrived at despite other fac-
tors which would either prevent the diagnosis or move it suf-
ficiently far down on an axis as to make it irrelevant to the
other more significant diagnosesin explaining theindividual’s
behavior.

Finaly, it is important to note that the diagnosis can not be
given unless your client is at least eighteen years old, and if
there is clear evidence that a diagnosis of Conduct Disorder
waswarranted beforeyour client wasfifteenyearsold. In other
words, if the alleged “antisocia” behaviors began after your
client wasfifteen, the Anti-Social Personality Disorder would
not be an appropriate diagnosis. Thus, if some neurological
impairment or other contributing condition occurring after age
fifteen explains your clients actions, the diagnosisis not cor-
rect. In the same vein, DSM-1V states that if the antisocial
behavior occurs during the course of schizophrenia or manic
episodes, the diagnosisis not appropriate. Id. at 650.

The point of thisdiscussion isthat you should never accept at
face value any professional’s, including your own, determi-
nation that your client hasantisocial personality disorder. Itis
alwayscritical, for diagnostic purposes, to know why the seem-
ingly anti-social behavior occurred. While in some cases the
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diagnosis may be unavoidable, in many it is not. If the steps
outlined previoudly in this article are followed, you dramati-
cally increase your chances of avoiding adiagnosisthat estab-
lishesaggravating factors, and obtaining oneinstead that offers
acompelling basisfor mental health related claims.

VIIl. Considering Prior Diagnoses

In many cases, you will be confronted with a client who has
been previously evaluated, in some cases on many occasions.
If thisistrue, it isaso likely that different professionals have
arrived at different diagnostic conclusions. In examining the
prior evaluations, it isimportant to know when the prior con-
clusionswere reached, and, more specifically, what version of
the Diagnostic and Statistical Manual of Mental Disorderswas
in effect at the time any prior diagnosis was rendered. See K.
Wayland, “The DSM: Review of the History of Psychiatric
Diagnosisin the U.S.,” Capital Report #40 (Nov/Dec 1994).
For example, it was not until the late 1970’'s and early 1980's
that depression emerged as a diagnosisto be seriously consid-
ered in children and adolescents. Thus, prior to that time, a
child with a history of suicide attempts and other depressive
symptoms would almost certainly not have been diagnosed as
suffering from depression. Similarly, Post-traumatic StressDis-
order (PTSD) wasnot officially recognized asadiagnosisuntil
the publication of DSM-I11 in 1980. Thus, while there may be
clear support for PTSD in descriptions of your client’s behav-
ior inapre-1980 eval uation, thediagnosisof PTSD wouldlikely
not have been given.

Thisindicates—again—the critical need for adetailed history
and review of all information regarding your client’slife. For it
may be that the mental health records contain descriptions of
your client’s behavior which warrant adifferent (and more fa-
vorable) diagnosistoday than was available using previous di-
agnogtic criteria

IX. Don't beFooled by the Client

Many timeswhen | consult with lawyers, | hear them say, when
we are discussing the possibility that their client ismentally ill
or mentally retarded, that “Well, I’ vetalked to him and he seems
pretty sharp to me.” Or they say “Well, he seems normal to
me.” Sometimesthey describetheir client asmanipulative, eva-
sive, hostile, or street smart. It is crucial to remember that as
lawyerswe are not trained to recognize signs and symptoms of
mental disabilities. Itisequally important to keep in mind that
many mentally retarded, mentally ill or brain damaged indi-
viduals are quite adept at masking their disabilities. For ex-
ample, one skill that mentally retarded peopletypically master
issomedegree of hiding their disability. One client of mine sat
inhiscell for hoursat time pretending he could read because he
thought, if peoplethought he could read, they wouldn't believe
he was mentally retarded. Other clientswith severe mental ill-
nesses are often good at masking their illness for short periods
of time. Thisis especially true when they are in a structured
setting, such asprison or jail, which may minimize many of the
symptoms of their impairments.
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Unfortunately the quality of many attorney-client conversa-
tions does not allow probing into the client’s mind to deter-
mine delusional or aberrational thought processes. However,
thisdoes not mean that they are not there. Many ill people, for
example, know that other people don't think likethey do, and
may need to get to know you before they sharetheir thoughts.
Similarly, many people with brain damage may not appear
dysfunctional when engaged in casual conversation. Theim-
portant thing isthat neither you nor any mental health profes-
sional should prejudge a client’s mental state based upon ca-
sual contact. It is only through the assistance of competent
mental health professionals who recogni ze the importance of
adocumented socia history, and who are trained in appropri-
ate testing, that you can reliably and adequately determine
your client’s mental state.

X. Essential References

Because of the pivotal role of mental healthissuesin criminal
and capital litigation, counsel must gain a working knowl-
edge of behavioral sciences. Whether an attorney has only
one criminal or capital case or severd, it is essential to be-
come familiar with the diagnosis and treatment of psychiatric
disorders. Two publications need to be on the shelves of at-
torneysin crimind litigation and studied: Comprehensive Text-
book of Psychiatry, Fifth Edition, edited by Harold L. Kaplan,
M D., and Benjamin J. Sadock, M.D. (Williams & Wilkins,
1989) and Diagnostic and Satistical Manual of Mental Dis-
orders(DSM-1V), published by the American Psychiatric As-
sociation in 1994. These references offer a guide through the
labyrinth of mental health information and allow counsdl to
participate fully in developing appropriate mental health
clams.

XI. Conclusion

Defense counsel in criminal, especially capital, litigation can
and should insure that their clients receive complete, compe-
tent and reliable mental health evaluations. In order for amental
health evaluation to meet the nationally recognized standard
of care in the psychiatric profession it must involve a multi-
step processthat requiresfar morethanaclinical interview. A
thorough and documented socia history, physical examina
tion and appropriate testing are necessary components of any
psychiatric diagnosis. Mental health professionals must con-
sider whether there is an organic cause for behavior before
reaching any psychiatric diagnosis. Counsel has a responsi-
bility to ensurethat mental health eval uationsreflect thismulti-
step process.

JOHN BLUME
Post-Conviction Defender Organization
of South Carolina
PO. Box 11311
Columbia, South Carolina 29211
Tel: (803) 765-0650; Fax: (803) 765-0705
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Footnotes

1See also Youngberg v. Romeo, 457 U.S. 307 (1982) (recog-
nizing that psychiatrist’s performance must be measured
againgt astandard of carewhen due process demands adequate
performance.)

2Other casesinvolving similar claims associated the effect of
the actions by the state court, the prosecution and psychiatric
witnesswith theissue of effectivenessof counsel. Courtshave
recognized aparticularly critical interrelation between expert
psychiatric assistance and minimally effective assistance of
counsal.” United Satesv. Edwards, 488 F.2d 1154, 1163 (5th
Cir. 1974).

3Although the Blake court analyzed the impairment of the
psychiatrist’s ability to conduct a professionally adequate
evaluationintermsof itsimpact ontheright to effectiveassis-
tance of counsdl, it recognized that itsanalysiswas*“ fully sup-
ported” by Ake. In support of this conclusion, the court gave
emphasisto Ake' srequirement that “‘ the state must at amini-
mum, assure the defendant access to acompetent psychiatrist
who will conduct an appropriate examination and assist in
evaluation, preparation, and in presentation of the defense.””
758 F.2d at 530-31 (quoting Ake, 470 U.S. at 83). Thus, Blake
recognized that if an appointed psychiatrist’s ability to “con-
duct an appropriate examination” isimpaired, due processis
violated.

4See generally, Note, A Question of Competence: The Indi-
gent Criminal Defendant’ s Right to Adequate and Competent
Psychiatric Assistance After Ake v. Oklahoma, 14 Vt.L.Rev.
121 (1989).

°A national standard of care is important to insure that your
client receives a complete, competent mental health evalua-
tion. If aloca standard of care applied, for example, your
client could conceivably be deprived of available diagnostic
studies, e.g., aMRI scan on the ground that such astudy isnot
readily available in the local community. The same may be
true of neuropsychological testing if there are no trained
neuropsychologists. However, your client’sright toatrial con-
ducted in conformity with the Sixth Amendment and the Due
Process Clause demands a national standard as opposed to a
local standard of care.

5Thus, if your primary mental health professiona isapsycholo-
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gist, itiscritical that you obtain the services of aphysician to
completeaphysical examination. If your clientisindigent and
the court has only approved funds for a psychologist, it isim-
portant to bring to the court’sattention (and to litigate if neces-
sary) the need for acomplete physical examination.
"Neuropsychological test batterieswere devel oped asamethod
for ng cognitive deficits and involve an assessment of
specific cognitive functions, such as memory, attention, and
fluency of thinking. The two most widely used neuropsycho-
logical batteries are the Halstead-Reitan and the Luria Ne-
braska. A clinician assessing patients neuropsychologically
will often use tests from both batteries as well as other neu-
ropsychological instrumentstotail or the assessment to thetypes
of problems that the specific patient is having and to try to
identify whether a specific area of deficit is present. When a
grouping of neuropsychological tests such as those described
above is administered to an individual, the clinician obtains
some sense of the person’s overal patterns of abilities and
deficits.

8The determination of whether a defendant is competent—
whether he has a rational and factual understanding of the
chargesandisableto assist counsel—isalimited inquiry which
amental health professional may, under some circumstances,
be able to make without following al of the steps outlined in
thisarticle. Eveninthe competency context, however, thefall-
ure to obtain a complete and reliable history may skew the
results. Unfortunately, in many cases, amental health profes-
sional who only evaluated the defendant for competency pur-
poses, and often conducted a limited examination, proceeds,
at the request of either the prosecution or even sometimesthe
defense, to testify regarding a wide array of forensic issues
such as criminal responsibility and mitigation. While a de-
tailed discussion of the various types of mental health evalua-
tions is beyond the scope of this article, any time a mental
health professiond fails to follow the steps outlined in this
article, there is a corresponding risk that the conclusions
reached will be erroneous.

9There are many excellent, more detailed life history records
checklists which can be obtained from various post-convic-
tion defender organizations and public defender agenciesin-
cluding the Kentucky Post-Conviction Defender Organization.
°The reasons organicity so often goes undiagnosed are var-
ied. One reason has to do with the complexity of so many of
our clients' histories. For example, when confronted with a
substantial history of abuse and poly-substance abuse, a men-
tal health professional may too quickly conclude that the in-
teraction of the trauma and the intoxicants caused the behav-
ior, failing to adequately pursue any existing neurological
impairment. Another reason hasto do with the circumstances
of the evaluation; many people with organic brain damage
respond very well to a structured environment such as prison.
Thus, when confined and removed from the complexitiesand
temptations of life on the outside, the symptoms of their im-
pairment are significantly less pronounced and may be over-
looked. In some cases, the damage is missed because the par-
ticular mental health professional retained by counsel hasin-
adequatetraining inthe diagnosisof brain damage, e.g., apsy-
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chologist without any experiencein neuropsychological test-
ing.

"Furthermore, if the CT scan or MRI film has not been re-
viewed by an expert you have confidencein or was conducted
at therequest of the state or state psychiatric hospital, | would
recommend that you have a neurologist or neuro-radiologist
retained by the defense review the actua film. | have been
involved in a number of cases in which the initial hospital
report indicated for examplethat the MRI was* normal” when
it wasnot. Erroneous CT scan and MRI readings occur for a
variety of reasons, adiscussion of which isbeyond the scope
of thisarticle, but counsel should obtain the film and haveit
reviewed by your own expert.

2Many times counsel do so, reasoning that it isimportant to
have the defendant seen as soon by a mental health profes-
sional as possible after the offense. There may be some lim-
ited circumstanceswherethisistrue, i.e., if you are appointed
or retained within a few hours of the offense and upon con-
sulting with the client, you determine heisfloridly psychotic.
Such situations are, however, few and far between, and the
temptation to conclude that your case fals in this category
must be resisted.

13A detailed discussion of how to securefundsfor investiga-
tive and expert services is beyond the scope of this article.
As a general matter, | would advise you to review Ed
Monahan's articles: Funds for Resources: Persuading and
Preserving, The Advocate, Vol. 16 No. 6 at 82 (January
1995); and Confidential Request for Funds for Experts and
Resources, The Advocate, Vol. 17, No. 1 (February 1995)
at 31. Asaninitia matter, you should always vigorously
assert your client’sright to an ex parte hearing. Most juris-
dictions provide for such a hearing, and it is important to
assert your client’ sright to confidentiality in connection with
fundsrequests. Furthermore, in devel oping the argument for
fundsit isimportant to be as specific as possible and to build
the case for funds “from the ground up.” For example, a
detailed showing of factorsin your client’s life suggesting
neurological impairment is much more likely, than a gen-
eral assertion, to result in the approval of funding. Thisis
especially true if you can convince a neurologist to submit
an affidavit, based on the factsin the history which you have
developed, detailing the need for aneurological evaluation.
Itisalso helpful to submit asimilar affidavit from aforensic
psychiatrist or psychologist, and possibly even a social
worker, expressing the need for aneurological consultation.
A similar process should be followed in attempting to ob-
tain funds for other types of expert assistance. The affida-
vitsfrom other professional sin useful in convincing the court
that you are not on afishing expedition.
“Thiswas also true of DSM-I1IR. 1
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Chapt er 6:

Principlesof Developingand Presenting
Mental Health Evidencein Criminal Cases

by John H. Blume and Pamela Blume L eonard

Authors' Note

In this article, we will attempt to provide a general frame-
work for developing and presenting mental health evidence
in criminal cases. It isintended to complement “ The Ele-
ments of a Competent and Reliable Mental Health Exami-
nation,* which described a process for acquiring an accu-
rate assessment of a client’s mental condition and set men-
tal health issues within the constitutional framework. We
suggest you read that article carefully. It provides sugges-
tions for obtaining a favorable mental health evaluation in
the first instance. Obviously, without a favorable evalua-
tion, there will be little mental health evidence to present.
The suggestions in both articles are widely applicable to
criminal defense and, in our view, are specifically relevant
to death penalty cases wher e the devel opment and presenta-
tion of mental health evidence are frequently the difference
between life and death.

Introduction

Mentally disordered clients can be challenging, their crimes
bizarre, their lives tragic and their illnesses difficult to con-
vey. To address mental health issues competently and ef-
fectively, defense counsel must understand the wide range
of mental health issuesrelevant to criminal cases, recognize
and identify the multitude of symptoms that may be exhib-
ited by our clients, and be familiar with how mental health
experts arrive at diagnoses and determine how the client’s
mental illness influenced his behavior at the time of the of-
fense. Without this knowledge, it isimpossible to advocate
effectively for a mentally ill client or to overcome jurors
cynicism about mental healthissues. Webelievejuror skep-
ticism often reflects inadequate development and ineffec-
tive presentation rather than a biased refusal to appreciate
the tragic conseguences of mental illness.

For our purposes, the term “mental health issues’ encom-
passes the diagnosis and treatment of mental illnesses and
mental retardation. The information in this article will be
useful in all of those areas but it predominantly offers guid-
ancein litigating casesinvolving mental illness. (Substance
abuse and addiction are recognized as aforms of mental ill-
ness but they are complex subjectsthat are beyond the scope
of thisarticle. However, sinceagreat deal of substance abuse
has its origins in clients’ efforts to self medicate and quell
thedisturbing symptoms of mental illness, it behooves coun-
sel to recognize and understand the mental illnesses that
underlie addition.)

Obvioudly, all of the steps discussed in this article must be
adjusted to the particular client and the facts of the case.

Mental Health & Experts Manual

However, even though every caseisunique, we believethere
are four principles that must be applied to the devel opment
and presentation of mental health evidence in al cases, es-
pecialy those involving the death penalty. Conveniently,
they all start with the letter C.

“4 Cs': Basic Principlesof Developing
and Presenting Mental Health | ssues

There are no shortcuts to developing and presenting mental
health evidence effectively in a crimina case. You must
build atheory of defense based upon evidence that is cred-
ible, comprehensive, consistent and comprehensible.
These principles must not be compromised at any stage of
litigation. We encourage you to constantly evaluate your
evidence and your advocacy in light of these“4 Cs”.

1. Isyour evidence CREDIBLE? Have you supported
your theory with athorough life history investigation,
life history documents, lay witnesses and expert wit-
nesses?

2. Isyour evidence COMPREHENSIVE? Have you
applied your evidence of mental health issues at every
stage of litigation, including your relationship and
meetingswith your client, every motion, court appear-
ance and meeting with the government?

3. Isyour evidence CONSISTENT? Have you formu-
lated and communicated a unified theory of the case
that takes into account all the facts and circumstances
about the client and the offense and telIsthe same story
at every stage of litigation?

4. Isyour evidence COMPREHENSIBLE? Haveyou
presented your evidencein ordinary languagein acom-
mon sense manner?

Developing and Presenting Credible Evidence

Learn About Mental Health Issues. Once you have a
working knowledge of several fundamental precepts of men-
tal health issues and mentally ill clients, you will be able to
develop and present credible evidence to the jury. You can
convince jurors to walk a mile in the defendant’s shoes if
you have learned everything you can about your client’s
mental illnessand itsrolein atragic crime. Armed with the
insight and empathy that knowledge brings, you can con-
vincingly convey mental illnessesasinvoluntary impairments
that affect the simplest aspects ofordinary life. Thereisno
shortcut to being a persuasive advocate for a mentaly ill
crimina defendant.
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To adequately represent amentally ill client, every member
of the defense team must become a student of mental health
issues. Initialy, thisincludes acquiring ageneral understand-
ing as well as specific knowledge of the defendant’s past
and present mental illness(es) before determining how to liti-
gate the case and mastering a new vocabulary that will al-
low you to present complicated medical and psychological
issues in a comprehensible manner to the judge and to each
individual onthejury. Excellent starting places are the web
sites for National Institute of Mental Health and National
Alliance for the Mentally 1112, where you will find plain lan-
guage descriptionsof menta illnessesaswell aslinksto jour-
nals, studies and other helpful web sites. The Diagnostic
and Statistical Manual of Mental Disorders, Fourth Edition
(DSM-1V)3, published by The American Psychiatric Asso-
ciation, and Comprehensive Textbook of Psychiatry* by
Kaplan and Saddock are essential referencesfor understand-
ing mental health issues. Most caseswill require additional
particularized research. Web sites for every major mental
disorder will give you abasic introduction to the nature and
impact of your clients' impairments.

Identify Mental Health | ssues

Accurate identification and meticulous documentation of
your client’ smental health issues are necessary stepsto build-
ing credible evidence.

Look for Indications of Mental Illness. Determining
whether your client suffers from a mental disorder and, if
s0, the severity of theillness, isacomplex process. A fre-
guent and unfortunate assumption isthat adifficult client is
rude, suspicious, unhelpful or manipulative by choice. A
client with a history of disagreeable, irrational or foolish
behavior may bementally ill or mentally retarded rather than
simply bad company. Your client’s behavior isavita clue
to his mental status. When objectively assessed, such be-
havior may, in fact, be found to be symptomatic of a mental
disorder or deficits.®

Keep in mind that symptoms of mental illnesses wax and
wane so that even severely psychotic patients can intermit-
tently appear normal. Conversely, overt signs that a defen-
dant is psychoatic - people who are out of touch with reality -
can be overlooked even by atrained professional perform-
ing a cursory mental status examination. How your client
appears when you first meet him may have no bearing on
his behavior at the time of an aleged offense. While the
rules and regulations of jail are an aggravation to you, the
institutional structure and regularity may actually be thera-
peutic for a mentally ill defendant, especially if his mental
illnessis exacerbated by alcohal or if heisregularly receiv-
ing appropriate medication for his mental illness.

All these variables mean that the defense team must meet

with the client over time and under different conditions to
get an accurate picture of hisbehavior and capabilities. Itis
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most likely that your client and hisfamily will reveal symp-
toms of mental illness to you only after you have built a
trusting relationship them. Keep in mind that the client and
his family may not have been previously exposed to mental
health experts or the process of a mental health evaluation.
Reassure them that the mental health experts are there to
assist the defense. In addition to family members, any per-
son who has had an ongoing rel ationship with theindividual,
can be a source of invaluable information about the charac-
teristics and progression of your client’s behavior and his
state of mind at the time of the offense.

Look for Evidence of Mental Health Issues. A thorough
inquiry into all the circumstances of your client’slifeisal-
ways the necessary first step in identifying mental health
issues. The product of this inquiry, a socia history, is an
organized, written presentation that puts into context every
event, person, institution and environment — often going
back several generations — that has had an impact on the
defendant. The social history presents a family’s genetic
history and vulnerabilities to mental illness as well as a de-
scription of family patterns of behavior. It is usually pre-
pared by aspecially trained investigator who is experienced
in gathering documents and conducting interviewsthat form
the basis of the psycho-social history.

Gather All Documents Related to Your Client and His
Mental Condition. In all criminal cases, any document
potentially bearing social history information about the cli-
ent may besignificant. That iswhy you need to get them all.
It's like panning for gold — you gather all available mate-
rial, then meticuloudly sift through it for the valuable parts.
Important clues about your client may be found in records
regarding birth and death, school, marriage, social services,
military service, employment, and medical treatment, among
others. Thisis especially true when the client or his family
is known or suspected to suffer from mental illness. In our
experience, it is common to find evidence of mental illness
dating back several generations. The investigative net nec-
essarily widens when interviews or documents reveal that
earlier generations or members of the larger family have
exhibited signs of mental disorder. Continue to expand the
investigation exhaustively so long as you find family mem-
bers who have documented mental health issues. Such
records shed invaluable light on your client’s mental health
history and demonstrate that the mental condition wasasig-
nificant factor in your client’s life long before the offense
that brought him into the criminal justice system.

Talk to EveryoneWhoHasK nown theClient Over Time.
Interviews arethe other major tool, in addition to documents,
used to compile an accurate socia history. Keep in mind
that most people consider mental handicaps shameful and
may be reluctant to reveal any signsof mental trouble. Like
the client, they may think they are being helpful by mini-
mizing, normalizing or rationalizing signs of mental illness
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in the defendant and his family. In some instances, they
may not be candid because they want to cover up their own
misdeeds, e.g., acts of physical or sexual abuse. These fac-
tors help us to understand and explain why many severely
mentally handicapped defendantsremain completely uniden-
tified as such in the criminal justice system. Recognize that
the tendency of a client’s family and friends to minimize,
normalize or deny mental illnessis abarrier to achieving a
reliable social history. The necessity of overcoming this
hurdle is the main reason you must carefully select a social
history investigator who has the ability to probe these mat-
ters with sensitivity and respectful perseverance. It also
makesit critical to interview people such as neighbors, min-
istersand teacherswho areoutsidetheclient’ sintimatecircle
of family and friends, so you get a picture of the client’slife
that is both broad and richly detailed.

Take Another Look at Labels Attached to Your Client.
“He' snot crazy, he' sjust mean!” How often haveyou heard
that assessment? Too often you've probably heard it from
defense lawyers. A kinder but equally ineffective lawyer
may conclude, “1 talked to him, and he seems pretty bright
tome” or “He'sadrug addict, but | don’t think he has any
major mental illnesses.” Learn to be skeptical of pegorative
terms such as“ sociopath,” “cold,” “manipulative’ or “ street
smart” that normalize abnormal behavior. In our experi-
ence, our clients are good at hiding their mental illness. In
fact, they often have years of experience “passing” as nor-
mal. Further, because of the stigma attached to mental ill-
ness, many mentally ill people find it less dangerous to be
considered “bad” rather than“mad.” Combinations of men-
tal illnesses are common: mental health professionals refer
to a“dual diagnosis’ or “multiple diagnosis’ to indicate a
person who simultaneously suffersfrom morethan one men-
tal disorder.

Poor people with limited access to mental health treatment
often use alcohol or drugs as a means of self-medication to
treat disturbing symptoms of mental disease. However, itis
important to remember that intoxication often occurs because
of, and in conjunction with, other mental illnesses. Wehave
represented such people. Thistype of defendant islikely to
be inaccurately labeled as a drug addict with a disagreeable
and mistrustful personality, rather than a paranoid schizo-
phrenic who has tried to control intolerable auditory hallu-
cinations with drugs and alcohol. Never assume that sub-
stance abuse rules out additional mental illness or mental
retardation. They often co-exist.

Recently, as government programs have increasingly failed
to provide needed residential care and treatment, we seethe
criminalization of the mentally ill. De-institutionalization
and severe restrictions on community based programs have
resulted in isagrowing number of mentally ill criminal de-
fendants, many of whom are charged with violent crimes.
Even though properly treated mentally ill personsareno more
violent than the general population, untreated or improperly
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medicated illnesses can contribute to tragic and avoidable
offenses.® Consequently, the mental illnesses of many crimi-
nal defendants are often overlooked, making it imperative
that you consider whether mental health issues are present
in every defendant you represent. In many cases, they will
be. Many mental illnesses have a gradual onset, making it
even more important to acquire an accurate social history.
Sometimes early warning signs can be identified asfar back
as elementary school. New research into paranoid schizo-
phrenia, long thought to first appear in early adulthood, has
identified subtle symptomsthat were, infact, present in chil-
dren and adolescents.” Tragically, a number of these kids
were |labeled “behavior disordered” and considered to be a
problem rather than to have a problem of mental illness.
Sexualized or aggressive behavior in your client’schildhood
history should aways raise your suspicions. Clients who
have suffered sexual abuse may have been described as*“in-
appropriately knowledgeable about sex” or as* sexually for-
ward.” Children who were physically abused may have been
called bullies themselves. Don't accept pejorative labels
without looking deeper.

Secure Expert Assistance. Upon completion of athorough
social history, secure the services of a neuropsychologist to
administer neuropsychological testing. This will help you
understand how your client’s brain is actually working (or
failing towork). It will also help you determine whether the
client has suffered injury to hisbrain and, if so, to assessthe
extent and effect of the damage.

Oftenitisdifficult, if not impossible, for mental health ex-
pertsto determinethe cause of amental handicap, even when
thereis damageto the brain. Inthe same way, it is difficult
for an expert to pinpoint the cause of brain injury. How-
ever, it iswidely accepted that damage to the brain can be
the result of prenatal trauma, disease, exposure to neurotox-
ins, or head injury,® among other factors. Always search
diligently for causal factors of brain damage. Remember
that in the absence of severe head injury or anillness known
to damage the central nervous system, an accumulation of
small insults to the brain can result in serious neurological
impairment and account for organic brain damage.® Medical
diseases, such as diabetes or pancreatitis, can also have psy-
chiatric consequences.

Consider Additional Expert Assistance. Next, consider
whether you need to ask for expert assistance from a psy-
chiatrist. The answer will very often be yes. Both
neuropsychologists and psychiatrists are qualified to diag-
nose and treat mental disorders. However, the two profes-
sions do not otherwise overlap since only medical doctors,
such as psychiatrists, are qualified to assess medical factors
and prescribe medication. Conversely, only psychologists
are qualified to administer psychological tests. If you sus-
pect mental retardation, further psychological testing will
be needed to ascertain the client’ sdeficitsin intellectual and
social domains.
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At this point, you may also able to determine if additional
mental health experts, such as aneurologist (amedical doc-
tor who can help to pinpoint the causes and the effects of
brain damage), a psycho-pharmacologist (a psychologist,
pharmacologist or medical doctor who specializesin the ef-
fects of chemical substances, and combinations of chemical
substances, on human behavior), adevelopmental psycholo-
gist (apsychologist who specializesin the various stages of
development humans go through from infancy to adulthood),
or aclinical social worker (alicensed mental health profes-
sional who understands human development and social re-
lationships), are needed to assist you in achieving a thor-
ough and reliable mental health evaluation of your client.
Y ou will also bein abetter position to demonstrate why you
need funds to complete the evaluation.

Developing and Presenting a
Comprehensive Defense

If the mental health evaluation confirms that your client is
brain damaged or mentally retarded, the severity and char-
acteristics of the condition will influence your strategy re-
garding how and where to present mental health evidence.
However, in ALL mental health cases, it is critical that you
utilize each and every motion, court appearance and meet-
ing with the government to emphasize your client’s condi-
tion.

Mental illness can affect all aspects of a person’s feelings
and behavior to the extent that almost all actions and deci-
sions made by amentally ill client are called into question.
Thismeansthat every stage of acriminal caseisloaded with
mental state considerations. For instance, was the waiver of
your client’s rights knowing and intelligent? Was the con-
fession voluntary and reliable? Was the defendant coerced
to make a statement? Did the defendant have the specific
intent to commit the offense? Was there an irresistible im-
pulse? Are prior convictions — especially guilty pleas —
valid or are there grounds to challenge admissibility? We
could go on with examples, but you get the picture: When-
ever any issueis affected by what might have been going on
inyour client’s mind, mental health evidence is potentially
relevant. Unlessyou present your client’ smental illnessasa
major causefor the offense, it may appear to be nothing more
than an excuse dragged out by the defendant to avoid pun-
ishment for the crime. Evenworse, apoor presentation could
result in your client's mental illness being perceived as a
fabricated justification for a heinous offense.

Deter mine When and How to Raise Mental Health
| ssues

Make your theory comprehensive by applying it to each
stage of the criminal proceedings. In order to provide an
adequate defense and a cohesive presentation of mental health
issues, every step in the proceedings against your client must
be analyzed in light of the mental health issuesin your case.
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Whether you enter a specia plea of incompetency, put for-
ward a mental retardation defense or plead Not Guilty by
Reason of Insanity (NGRI) on behalf of the client will de-
pend upon the severity of the mental condition and the time
of onset. However, inall cases, your analysis of how mental
health factors influenced your client should be wide rang-
ing. Evenif youbelieveasarule of thumb that mental health
issues are strategically unwise, your client will only benefit
from your in-depth investigation and consideration of spe-
cific factsrelating to his mental health.

Waiver of Rightsand Consent. A voluntary waiver of rights
must be made by a person who givesit knowingly and intel-
ligently. Can a person who has auditory hallucinations be
expected to comprehend Miranda warnings, much less un-
derstand the consequences of waiving aright? |s a person
whose brain is damaged in the frontal lobe region and who
is unable to monitor his impulses able to intelligently con-
sent to having his room searched? Ask your experts to re-
view the warnings given to the defendant and comment upon
how his mental condition could impact his understanding of
the warnings. Also determine how the symptoms of his
mental illness would affect hisjudgment in an interrogation
setting. In this context mental retardation is of particular
significance, given the propensity of mentally retarded per-
sons to agree with authority figures.*

Be sure to review any police notes and look for signs of
mental or physical distress in the client before, during and
after thewaiver. If theinterrogation or confession wastaped,
your experts should review it. Investigate whether the au-
thorities knew about your client’s mental condition - and
whether they exploited it during their interaction with him-
through the community grapevine, by personal interaction
with him on the street, or from prior arrestsand. Also deter-
mine whether your client was under the influence of drugs
or alcohol — or mentally debilitated due to withdrawal from
drugs or alcohol — at the time he waived hisrights. Find
out if medication was prescribed for your client and if he
was taking it.

Competency. Competency, whichisrelated to theclient’s
fitness to stand trial, is usually determined prior to the trial
onthemerits. If you believethe client isunableto compre-
hend the nature of the proceedings against him or unable to
assist you in his defense, competency isthefirst big issueto
consider. Remember, competency has to do with the men-
tal state of the defendant at thetime of trial. Itisaninchoate
matter, in that a defendant who has been found incompetent
may later become competent and stand trial. Thereverseis
asotrue: aclient who has been found competent may later
become incompetent, perhaps even during the trial. Many
skilled attorneys fail to appreciate the difference between
competency to stand trial (here and now) and criminal re-
sponsihility for the alleged offense (then and there).
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Competency involves more than a superficial knowledge of
therole of the courtroom actors. It requiresthat a defendant
be able to understand and keep pace with courtroom pro-
ceedings, process and retain relevant information from wit-
nesses, and be motivated to act in his own defense.

This article is too brief to provide a comprehensive discus-
sion of competency but in our experience, attorneys avoid
competency proceedings too often, even though the pros-
pect of a competency trial can be a catalyst for a favorable
outcome. The best example of thisis the federa prosecu-
tion of Theodore Kaczynski, wherevigorous, intelligent liti-
gation of the defendant’ s competency to stand trial provided
aframework where government mental health professionals
agreed that Mr. Kaczynski was severely mentally ill. The
competency litigation ultimately led to a plea. However,
acknowledgment of mental illness in a high profile defen-
dant by state doctors would never have happened if the de-
fense had not set the stage with credible, comprehensive
evidence of the defendant’ s long standing mental illness.

The constitutional standard of incompetenceto stand trial is
formidable and, as arule, is very strictly applied by mental
health professionalsin state forensic hospitals. In somein-
stances, it may be advisableto open adial ogue with the state
doctors. Y ou may want to provide evidence of prior mental
disorders you have discovered in the socia history investi-
gation, especialy if hospitalization or psychological testing
wasrequired. Thisisadifficult decision and should always
be made after afull consideration of potential consequences,
both positive and negative. |If you do decide to communi-
cate with state mental health experts, leave your aggressive
courtroom tactics at the office and present your evidence in
acollegial, supportive manner.

Failure to aggressively litigate questions of the defendant’s
competency results in far too many mentally ill and men-
tally retarded defendants facing trial when they are clearly
unable to assist their attorneys. This is especially true of
paranoid schizophrenics who may well understand the na-
ture and sequence of atrial but, as a result of their illness,
believe that their defense lawyers are determined to harm
them and therefore withhold or distort evidence. Thisisan
example of how an individual may appear competent on the
surfacewhen manifestations of his illnessare, infact, gravely
undermining his defense.

In asituation where your client is unable to assist meaning-
fully in his defense, it is sometimes helpful to have your
mental health experts observe your efforts to interact with
your client so they have direct knowledge of the defendant’s
limitations in being able to assist in his defense as required
by Dusky v. United States, 362 U.S. 402 (1960) and Drope
v. Missouri, 420 U.S. 162 (1975).

Because mentally retarded persons are characteristically
passive and suggestibl e, they often agree with authority fig-
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ures and responding affirmatively when asked questions. It
is easy to misinterpret passive compliance for cooperation
and thereby overlook the fact that a mentally retarded de-
fendant may have no understanding of the proceedings
against him or that it is his role to assist his lawyers. Itis
especialy critical to acquirethe assistance of expertsiniden-
tifying characteristics of mental deficits when you have —
or think you may have — a mentally retarded client or a
client with a compromised intellect.

Criminal Responsibility. Whilethere are variablesamong
jurisdictions, mental disordersthat riseto the level of ade-
fense are narrowly defined so that there are far too many
instances when a profoundly mentally ill defendant may not
meet therequisitecriteria. However, most jurisdictionshave
some form of adiminished capacity verdict asan alternative
to NGRI aswell aslesser included offenses.

Since mental health evidence supporting a plea of NGRI or
diminished capacity go to the state of mind of the defendant
at the time of the crime, it is often advisable to give jurors
thewidest range of possibleverdictsthat reflect mental health
issues. Also give them multiple opportunitiesto apply your
client’s mental health issues to their deliberations. Thisis
especially true in a death penalty case because jurors are
considering punishment from the outset of thetrial process.**
These types of more favorable verdicts often turn on the
defendant’s mental state (e.g., absence of malice or no spe-
cific intent) so it does not necessarily follow that mental
health issues that do not rise to the level of adefense should
be reserved for sentencing considerations.

Not Guilty by Reason of Insanity. Insanity means either
the defendant was too mentally disabled to form the requi-
siteintent to commit acrime or theillnessis manifested by a
delusion so frightening that, if it weretrue, would justify the
crime. A verdict of Not Guilty by Reason of Insanity exon-
erates the defendant from responsibility for the crime and
resultsin mandatory confinement to a mental hospital. Be-
cause the definition of insanity is so narrow and the defen-
dant has the burden of proof, attorneys often fail to plead
NGRI, saying thesuccessrateisvirtualy nil. Y et, how many
of these same attorneys would decline to put up a credible
aibi defensein adifficult factual case? Inour experience, it
is far more likely that mentally ill defendants forgo mental
health defenses because their own attorneys, unfamiliar with
the field and inexperienced in litigating these complex is-
sues, inaccurately assess the severity and impact of the
client’s mental condition and fail to understand the link be-
tween the mental disability and the offense. Thisis not to
say that NGRI should always be pursued. Certainly, there
are many cases in which it may not be the most effective
way to present mental illness. However, the possibility of
litigating NGRI should not be disregarded out of hand sim-
ply due to the currently reigning theory that juries won't
buy an insanity defense.
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Guilty But Mentally I1l. While evidence of a defendant’s
mental illness may not result in averdict of NGRI, in some
jurisdictionsthe jury may compromise at averdict of Guilty
But Mentally 11l (GBMI). In adeath penalty case, averdict
of GBMI would certainly indicate opennessto mental health
themes in sentencing. Doubtless, the defenseisin a stron-
ger position in the punishment phase of a capital trial if the
jury has heard evidence that the defendant acted under the
influence of mental illness rather than malice. Take care,
though. Entering apleaof Guilty But Mentally Il in adeath
penalty case should be approached with caution because it
may render errors harmless, including issues of waiver and
consent.

Developing and Presenting
Consistent Mental Health Evidence

Mental Health I ssuesMust Belntegrated into All Phases
and Pleadingsin the Case

We have seen countless cases where the defense proclaims
innocencein the media, in the courtroom and before the jury
and then switches to a mental health theory of mitigation
during the sentencing phase. Such inconsistency undermines
your credibility and diminishes the weight jurors will give
to your mental health evidence.

Mental health evidence that comes as a surprise to jurors
will be interpreted as a last ditch effort by the defendant to
avoid the consequences of the crime. Therefore, every char-
acterization you make of the case, whether in court, in nego-
tiations with the state, in conversations with jail personnel,
in public or to the media, should be consistent and shed light
on the mental health aspects of your case. Above al, no
facet of the presentation should allow a juror to think the
defense considers mental health factors to be ajustification
for the offense.

Front Loading. To avoid sharp distinctions among the
phases of litigation, present mental health evidence as early
aspossible. Thismethod is sometimes called front loading.
It allows you to influence the tone of the proceedings and
acquaint the community, the court and the state with your
theory of the case. Front loading is the cornerstone of a
consistent presentation of your case.

When mentally ill defendants are indigent, acquiring neces-
sary resources to provide an adequate defense requires en-
ergy and ingenuity. Take every opportunity to educate the
court regarding the mental health issuesin your casethrough
well-crafted ex parte motions and arguments for funds for
expert assistance. If thejudge deniesthe funds, request evi-
dentiary hearings on each expert and call witnesses to sup-
port your requests. Useall your skill and creativity to avoid
the mis-characterization of your client as an evil individua
rather than a severely mentally handicapped human being
who deserves compassion.
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An excellent example of front loading occurred in Susan
Smith’s trial when her history of sexual abuse, suicidality
and depression was presented in the guilt/innocence phase
torebut the state’ sall egation of motive — that she had killed
her children to improve her chances of marrying a wealthy
bachelor. Thisapproach clearly influenced thejury to unani-
mously reject the death penalty for Susan Smith.

Likewise, front loading evidence regarding mental retarda-
tion or brain damage also isusually helpful. Thiswasillus-
trated by the comments of aman who had served on a capi-
tal jury in which a verdict of Guilty but Mentally Retarded
was rejected in the guilt/innocence phase but presentation
again in sentencing proved critical. In explaining why the
jury reached alife verdict, the juror said, “We weren't sure
he was mentally retarded, but we weren’t sure he wasn't
either.” Asfor hisown votefor life, hesaid, “I’ve heard al
my lifethat mentally retarded people are God' sangelsand |
was scared to take a chance | might be killing one.”

Voir Dire. Itiscrucial that you explore attitudes toward
mental disabilities during voir dire. Use the voir dire pro-
cess to educate prospective jurors about the particular men-
tal disabilities suffered by your client. Then, when impan-
eled jurorshear evidence from expert and lay witnesses, they
aready will have been exposed to the concepts and evidence
you present and are far more likely to understand the sig-
nificance of that evidence.

In a capital case, prospective jurors who are not willing to
give meaningful consideration to your mental health mitiga-
tion evidence, even after the client has been convicted of a
death- eligible murder, are not qualified to sit on the jury.*?
Attempt to prevent the court or the state from rehabilitating
prospectivejurorswhowill automatically reject mental health
evidence during deliberation in either phase.

Opening Statement. An opening statement is your chance
to display the 4 Cs. Never overstate the longevity, severity
or effects of your client’s mental condition or exaggerate
the findings of mental health experts. Clearly and system-
atically lay out your theory of how the mental disability af-
fected all aspects of the case — events leading up to the
crime itself (including motive and intent to commit the
crime), the investigation, arrest, interrogation of your client
and even how your client appearsin the courtroom. In cases
of innocence, point out how mental health factors contrib-
uted to the accusations against your client. Remember that
jurorsin death penalty cases almost always think about pun-
ishment as they consider guilt/innocence issues so it's nec-
essary to consistently provide aframework for jurorsto con-
sider the offense and punishment in the context of your
client’s mental condition.
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Capital Sentencing | ssues: Rebutting Aggravation. What-
ever statutory aggravating circumstances the state puts for-
ward, the state’'s goal is to keep the jurors’ attention on the
defendant’ scriminal behavior and to portray him asthevile,
depraved, inhuman monster who committed that heinous
crime. Mental health evidence is a way for you to assert
your client’s humanity through hisfrailties. When possible,
recast motive and intent in each aggravating circumstance.
In arecent capital trial, the defense acknowledged intent to
commit armed robbery of an elderly man, an act described
by the state as predatory. Even so, in the sentencing phase,
the defense effectively demonstrated through testimony from
mental health experts that the victim’s unexpected aggres-
sive response to the defendant’ s demand for money resulted
in panic in the defendant. Family witnesses testified about
repeated beatings of the client and his siblings by their fa-
ther that were so severe they had felt their own lives were
threatened. Inthisinstance, the expert and lay witnesses, in
combination with the defendant accepting responsibility for
armed robbery, provided a credible explanation other than
malice for atragic death. Asaresult, the jury rejected the
death penalty as fitting punishment.

Capital SentencingIssues: Prior Convictions. When left
unrebutted or unexplained, adefendant’ s prior offenses serve
as evidence that he isincorrigible and dangerous. L ook for
evidence that the same mental health factors that influenced
the current charges were also at work in earlier offenses,
and for correlations between periods of treatment and re-
duced criminal activity. Review the socia history with a
fine tooth comb for signs that the mental condition was
present at the time of the earlier offenses. Then, have your
mental health experts review records of the prior offenses
for signsthat mental disordersalso influenced these offenses.
In a case of mental retardation, look for evidence that your
client has been repeatedly duped into committing crimes by
smarter accomplices who manage to get away and let him
take the blame.

Rebuttal of prior offenses must be consistent with your theory
of the present case and treated with the same care as the
current charges. It is absolutely necessary to have a com-
prehensive social history in order toidentify recurring influ-
encesonyour client’ sbehavior. When you use mental health
evidence to rebut prior offenses, the presentation must be
credible, comprehensible and consistent in every way with
your theory of defense in the current case. Otherwise, you
not only fail to present an alternative perspective regarding
prior convictions, you undermine the credibility of the cur-
rent case as well.

Capital Sentencing Issues. Mitigation. Research on the
factors that influence capital jurors in the sentencing phase
repeatedly hasfound that mental health issues are extremely
significant. When jurorsare convinced that adefendant was
acting under an extreme mental condition or emotional dis-
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turbance or has significant mental limitations, they are more
inclined to grant mercy.*3

During the sentencing phase, the stringent technical defini-
tion of NGRI is athing of the past. Take advantage of the
somewhat relaxed rules of evidence in sentencing, and put
the jurors in the shoes of the defendant. Don't let your ex-
perts give dry, psychobabble testimony or rely on vague,
overused phrases like “dysfunctional.” Use the expert wit-
nesses to compassionately portray to the jurors the turmoil
inside your client’s head.

Most people have no ideawhat it islike to experience audi-
tory hallucinations and mistakenly believe they can beturned
on or off likearadio. Thiswas dramatically disprovedina
workshop we recently attended where the participants, all
lawyers, were given headphones with tapes simulating au-
ditory hallucinations. While listening to the tapes, selected
participants were asked to answer ordinary questions and
perform simple tasks like drawing a map from home to a
nearby restaurant. Invariably, theseroutine activitiesproved
difficult under theinfluence of intrusive auditory commands.
Consider using demonstrative evidence to illustrate your
client's mental disorder, or refer to familiar characters in
books, movies and television. Make the mental illness real
to the jury so they can comprehend its devastating and di-
sastrous effect on your client.

When mitigation evidenceisdevel oped and presented within
aunified theory of the case, jurors not only are prepared to
accept it, they actually will view the case differently. The4
Cs are especially important in maintaining continuity be-
tween the phases of acapital trial. Itisimpossible to main-
tain credibility if you deny all allegationsin the first phase,
and then look to mental health issues to explain the crime
and sway the jury toward alife sentence during the punish-
ment phase. Anticipate potential contradictions— they must
be resolved and incorporated into the unified theory of your
case.

Closing Argument. In closing argument, weave all the
strands of evidence together to form a compelling, compre-
hensible narrative that is a reasonable alternative to the
prosecutor’ s proclamation that the client is evil to the core.
Y ou can only accomplish thisif the mental health issueshave
been presented throughout the proceedings with time-con-
suming thoroughness, scrupulous integrity and righteous
advocacy that placethetragic facts of the offensein the con-
text of the severe and involuntary mental disorder of the
defendant.
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Developing and Presenting
Comprehensible Evidence

When your witnesses testify, all of the 4Cs must be inter-
locked. Jurors must understand your evidence before they
can accept your theory. They also must believe it. If they
guestion the credibility of your evidence, they will likely
stop listening and start resisting your theory. Without doubt,
for your evidence to be understood (comprehensible) by
jurors, it must have areliable foundation (credible), it must
not come as a surprise (compr ehensive) and it must not be
used as an excuse only after all else hasfailed (consistent).

Presenting Comprehensible
Mental Health Evidence

Emphasize Lay Witnesses. Jurors tend to be skeptical of
expert witnesses. Asageneral rule, they do not believe de-
fense expert witnesses unless pre-existing information sup-
ports the expert’s opinion.** Therefore, you must support
expert findingsthrough lay witnesses whose testimony traces
the client’s mental disability over time. Inthisway, the di-
agnosisof mental disorder iscorroborated by reports of symp-
toms that existed before the offense and before the expert
witnesses ever evaluated the client and reached aconclusion
that he is mentally handicapped. Y our strongest rebuttal to
the state’s claim that your client fabricated a mental handi-
cap as an excuse for committing the offense is credible tes-
timony by lay witnesses, especially if their testimony is
backed up by contemporaneous documents. Jurors tend to
identify with lay witnesses, whose testimony will resonate
with the life experiences of the jurors. Remember, lay wit-
nesses, expert witnesses and social history documents must
be interlocked if you are to achieve a comprehensible pre-
sentation of mental health issues.

Explain Your Client’s Mental IlIness with a Teaching
Witness. Asapreludeto testimony by the expert witness(es)
who evaluated your client, it is sometimes helpful to have a
teaching witness describe to the jury the symptoms and be-
havior associated with a particular mental condition. This
witness does not evaluate or testify about your client but
does educate the jury and the court about your client’s men-
tal disorder by defining it, describing the symptoms and
course of theillness, and explaining the pervasive force the
disorder has on an individua’slife.

Use Expert Witnesses to Show How Mental IlIness Af-
fected Your Client. The mixture of experts who evaluate
and testify for the defense depends entirely upon the specif-
icsof your case. Y ou will need a neuro-psychologist to per-
form and testify about neuro-psychological testing and con-
clusions. You may need testimony regarding a psychiatric
evaluation, particularly if your client has a history of hospi-
talization and medication for mental illness or, asis al too
often the case, the client previously has been incorrectly di-
agnosed and improperly medicated. Obviously, if morethan
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one expert testifies, al should be fully informed of each
other’s findings.

Mental health evaluations by psychiatristsand psychologists,
especially in aforensic setting, tend to be tailored to answer
narrow referral questions about the client’s mental condi-
tion, such as whether the defendant is competent, insane or
mentally retarded. Asaresult, expert testimony will be dry
and technical unlessyou take stepsto ensure the experts speak
to the jurors in a conversationa tone, rather than at them
with academic arrogance. Make sure your expert witnesses
arewell versed in the details of your client’slife and family
history aswell as hismental illness. That way, both expert
and lay witness testimony will be consistent, comprehen-
sible, credible and comprehensive.

Consider Additional Expert Witnesses. To paint apicture
of your client’s life with a broader brush, consider present-
ing testimony by a social worker with a master’s degree (a
person commonly called an M.SW.) or doctorate who is
qualified to assess the accumulated risk factorsthat contrib-
uted to hisfrailties.®® After conducting a psycho-social as-
sessment, asocial worker can talk about the hazards an indi-
vidual client faced at home and in the wider community.
This perspective is particularly useful to a jury when a
defendant’ s childhood was spent in adeprived environment
where neither his family nor his environs had the resources
to meet his basic needs such asfood, shelter and stable, nur-
turing relationships over time. Such an analysiswill antici-
pate and diminish an attack on your mental health evidence
as nothing more than an “abuse excuse.” A socia worker
will discuss how numerous psycho-social risk factors con-
tributed to the client’s conduct, exacerbated the ravages of
mental problems and prevented meaningful intervention
during his childhood when he was in dire need of treatment
for hismental disabilities.

In death penalty cases, where the defendant’ s future danger-
ousnessis always aconsideration of the jury, whether statu-
tory or not, an expert in prison adaptability can bevery helpful
in explaining that the structure of incarceration can control
mentally handicapped inmates and, in fact, often leads to
improvement of mental illness. This expert can also point
out that inmates face the overwhelming mechanisms of be-
havior control available to corrections officers and can as-
sure the jurors that in prison, taking prescribed medication
is not voluntary and non-compliance with any prison regu-
lation is not an option.

Be Sure Expert Witness Testimony |s Comprehensible.
Jurorstend to be skeptical of expert witnessesin general and
particularly skeptical of defense expert witnesses. Keep in
mind that mental health experts are accustomed to talking to
each other in thetechnical terms of their field. They haveto
be reminded that adiagnosisis professional shorthand for a
cluster of symptoms that may be incomprehensible jargon
to the average juror. To make sure jurors do not reject the
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testimony of your experts simply because they didn’t under-
stand it, help your mental health experts state their findings
in plain, comprehensible language and common senseterms
used by the average person.

Prepare Witnessesto Testify. Preparethedirect examina-
tion questions of every witness— lay or expert — with great
care. Mental health cases can easily disintegrate into a se-
ries of disconnected, contradictory witnesses who testify in
adigjointed manner in language that makes no sense to the
jury. Every witness presenting mental health evidence must
be thoroughly prepared by the defense team for direct ex-
amination and cross examination. Make sure your witnesses
know your theory of the case and how their testimony sup-
portsit.

Demonstrate Compassion for Your
Mentally Disabled Client

Making an effective presentation of mental health issuesin-
volves understanding and anticipating the effects of trial on
your client. A person with a mental disorder does not per-
ceive eventsor processideasnormally. Theinability to pro-
cess ideas and to communicate in a normal fashion is the
very nature of mental disorder. When a mentally impaired
person is enmeshed in the criminal justice system, his
misperception of events around him and his communication
disorderswill only be exacerbated. Thisisespecialy true of
the many mentally ill capital defendants who have paranoid
tendencies and believe that you are part of a system that ex-
ists to cause them harm. However difficult it may be, re-
member that within the straightjacket of mental illness, this
islogical.

Y ou should expect that the defendant’ s symptoms and limi-
tationswill becomeincreasingly apparent astrial approaches.
This tendency, in combination with your own rising anxi-
ety, can be explosive unless you prepare yourself and the
client. In other words, if you think the client’s accusations
that you are doing nothing to protect his rights were irritat-
ing during pre-trial conferences at thejail, just wait until he
hurls them at you in front of the jury and TV cameras.

By taking precautionary steps, you can limit the risk of your
client acting out. For example, make sure that the client is
receiving proper medication and that it is administered as
directed. Itisnot unusua for the law enforcement officers
who transfer your client from jail to court to forget to bring
his medications, which are usually stored in adispensary. If
necessary, request the court to order that medi cation be pro-
vided and administered during the dayswhen you arein court.

Continuously monitor your client’s state of mind and take
steps to reduce the stress he must endure. For example, in
the case of a mentally retarded defendant who would char-
acteristically become increasingly confused and frustrated
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during any proceeding, a motion to take a small portion of
every hour to confer with the defendant and explain the
proceedingsto himisvery helpful. Similarly, amentally ill
client may be able to withstand a six to eight hour day in
court but beyond that, becomes unmanageable. A motionto
end the proceedings every day at a certain hour might pro-
videtherelief and structure you client requiresto control his
impulsive behavior.

Returning to jail pandemonium at the end of the day is diffi-
cult for any client, but it can be especially agitating for a
mentally handicapped one. It may be that assignment to an
individual cell, where the client can retreat and calm him-
self, would be preferable. 1f he needs solitude, ask the jail
custodiansto make thisarrangement in light of your client’s
mental state. Consult the client in al these decisions and
respect his reasonabl e requests even though you may not be
able to attain ideal trial circumstances. Keep track of his
schedule and make sure heisallowed adequate timeto sleep,
eat, bathe and rest. Jails, especialy those in large metro-
politan areas, sometimes transport defendants hours before
court is scheduled and make them wait hours after court be-
fore returning to the jail.

In short, do everything you can to reduce the stress your
client experiences during trial. Every protective step you
take helps avoid an outburst in open court. Such events are
inevitably covered by the press and will be interpreted as
signs of dangerousness rather than symptoms of mental ill-
ness. They almost alwayslead to increased courtroom secu-
rity and overtly reinforce the picture of your client as un-
manageable and threatening.

Anticipating and responding to the needs of a mentally im-
paired defendant is more than a behavior modification tech-
nique. It isameans of demonstrating to the client and ev-
eryone who has custody or control over him that you take
his mental disorder seriously and intend to treat him with
dignity and humanity. If you don’t do it, how can you pos-
sibly expect that ajury will? Remember, you serveasarole
model for the court, courtroom personnel, prosecution and
jury, and, through your interaction with the client, teach oth-
ersthat your client deserves mercy.

Conclusion

Even though the fields of law and mental health share some
mutual values and goals, the criminal justice system is not
user-friendly for mentally impaired criminal defendants.
Archaic definitions, burden-shifting, and cultural biasagainst
mentally ill persons are only a few of the formidable chal-
lenges an attorney faceswhen defending aclient with amen-
tal disability. For mental health issuesto be considered with
fairness and mercy, evidence must be developed and pre-
sented in aconsistent, comprehensive, credible and compre-
hensible manner. To shortchange any of these principlesis
to sguander your client’s compelling mental health issues.
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Chapter 7. Avoiding or Challenging a Diagnosis of
Antisocial Personality Disorder

by John H. Blume and David P. Voisin

It's an al-too-familiar scenario in capital litigation. The
prosecution moves for a psychiatric evaluation to assess a
defendant’ s capacity to stand trial and criminal responsibil-
ity. The state evaluators review incident reports of the of-
fense aswell as the defendant’ s adult and juvenile criminal
record—if any—interview the defendant and perhapsafam-
ily member or two, and possibly administer an |Q test and a
personality assessment, probably the MMPI, and afew “pro-
jective’ tests. Their diagnosis: antisocial personality disor-
der [*APD”]. This can be the kiss of death, because to
many people, and most judges, this means that the defen-
dant is little more than a remorseless sociopath.! Or as the
“ubiquitous Dr. Grigson”? would state, the defendant has“a
severe antisocial personality disorder and is extremely dan-
gerousand will commit future actsof violence.”® The state’'s
expert will also explain that those with APD are deceptive,
manipulative, and violent and show no remorse for their
actions. The prosecution will remind thejury of this expert
medical evidence in closing argument, telling the jury that
the defendant is ssmply too dangerous and evil to spare and
that the defendant’ s attemptsto present mitigating evidence
are nothing more than the contrived attempt of a manipula-
tor to con them. Or as one prosecutor argued:

Y ou heard crazy likeafox and | think that’ swhat
asociopathic personality is. . . . Sociopathic per-
sonality is what fits here, some guy that if he
wants — he gets what he wants or he creates
problemsfor people, aguy that iseither going to
get what he wants in the futurein prison or he's
going to create problems for people, and those
jailersare living human beings with careers and
lives on the line

Too often, it is the defense mental health expert who con-
cludesthat the defendant has APD. Asaresult, counsel may
decide to forgo presenting any expert testimony on the
client’ sbehalf in order to avoid having thejury learn from a
defense expert that the defendant may be a sociopath.® With-
out expert assistance to help them understand his actions,
however, jurorswill likely sentence the defendant to death.®
At that point, it will be difficult to obtain relief on appeal or
in post-conviction proceedings based on issues centering on
the defendant’s mental state. For instance, if trial counsel
sought expert assistance and then made a decision not to
conduct additional investigation or present much evidence,
areviewing court will almost alwaysfind that counsel made
a reasonable, strategic decision. For example, in Satcher,
trial counsel retained a psychiatrist and psychologist, both
of whom diagnosed the defendant having APD. Asaresult,
counsel opted not to investigate further and instead relied
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on testimony from family members. The reviewing court
found that counsel’ s decisionswere reasonabl e under thecir-
cumstances.”

The APD diagnosisis not only harmful, but it is frequently
wrong. Sometimes the error rests on a misunderstanding of
the disorder. At times, it is erroneously diagnosed because
of an over-reliance on personality tests, afailureto consider
the defendant’ s culture and background, or an inaccurate or
incomplete factual basis. Too often, mental health profes-
sionals conclude that a defendant has APD for no other rea-
son than he has been accused of a heinous crime and may
have previously committed bad acts, and the experts make
no effort to understand the context in which the actions took
place. In short, it is often “the lazy mental health
professional’s diagnosis.”®

Many experienced capital litigators, especially in Texas, are
no stranger to this sort of drive-by evaluation. For example,
in Chamberlain v. Sate,® the defendant was convicted of
sexually assaulting and murdering a neighbor. Evidence of
hisguilt was not uncovered until six years after the crime. At
the penalty phase, the defense argued that he had a non-vio-
lent past. The state, however, introduced evidence of an at-
tack against afellow soldier, an attack on awoman at ashop-
ping mall, and the burglary of apornography shop. Thestate
then called a psychiatrist to testify that “the facts of the of-
fense reveal asexually sadistic, antisocial personality disor-
der.”* Thereisvery littlein the court’ s opinion that suggests
that the defendant actually met the criteriafor APD.

Likewise, in White v. Johnson,** the prosecution’s psychia-
trist testified that the defendant had APD. This conclusion
was based on the circumstances surrounding the offense, the
defendant’s alleged lack of remorse shortly after his arrest,
and testimony that he had beaten aformer spouse.? Although
the facts of the offenses for which he was convicted were
gruesome, the state’ sexpert could point to little el se that sup-
ported the criteria for APD. Both White and Chamberlain
illustrate two common deficiencies with drive-by type diag-
noses of APD: there is nothing about the defendant’s con-
duct prior to agefifteen, and little or no evidence of repeated
and pervasive antisocial conduct.

By understanding the criteriafor identifying personality dis-
ordersingeneral and APD in particular, and by conducting a
thorough and reliable socia history, defense attorneys can
often avoid and always be prepared to | egitimately challenge
an APD diagnosis. Wewill first identify the criteriafor APD.
Wewill also focus on critical features of APD that are often
overlooked but which are necessary predicates to an accu-
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rate diagnosis. We will then suggest ways to attack a state
expert’s conclusion that the defendant client has APD and
recommend several courses of action that will help ensure
that defense experts do not make the same mistakes that the
state experts made.

WHAT ISANTI-SOCIAL
PERSONALITY DISORDER?

Diagnostic Criteriafor Antisocial Personality Disorder

According to the Diagnostic and Statistical Manual, Fourth
Edition [“DSM-IV"], “[t]he essential feature of Antisocial
Personality isapervasive pattern of disregard for, and vio-
lation of, therights of othersthat beginsin childhood or early
adolescence and continues into adulthood.”** DSM-IV pro-
vides anumber of criteriathat must be met before an evalu-
ator should conclude that a patient has APD:4

A. Thereisapervasive pattern of disregard for and viola-
tion of therights of others occurring since age 15 years,
as indicated by three (or more) of the following:

(1) failureto conform to social normswith respect to
lawful behaviors as indicated by repeatedly per-
forming acts that are grounds for arrest

(2) deceitfulness, as indicated by repeated lying, use
of aliases, or conning othersfor personal profit or
pleasure

(3) impulsivity or failure to plan ahead

(4) irritability and aggressiveness, asindicated by re-
peated physical fights or assaults

(5) recklessdisregard for safety of self or others

(6) consistentirresponsibility, asindicated by repeated
failureto sustain consistent work behavior or honor
financial obligations

(7) lack of remorse, asindicated by being indifferent
to or rationalizing having hurt, mistreated, or sto-
len from another

B. Theindividua isat least age 18 years.

C. Thereis evidence of Conduct Disorder with onset be-
fore age 15 years.

D. Theoccurrenceof antisocial behavior isnot exclusively
during the course of Schizophreniaor a
Manic Episode.

At first blush, these criteria seem fairly broad and damning
to many capital defendants. However, they contain very
important limitations and exclusions that are often ignored
or overlooked. First, APD requires that a defendant be at
least eighteen years of age. Second, there must be evidence
of a Conduct Disorder before age fifteen. Failure to meet
these criteria eliminates APD as a diagnosis. Similarly, a
mental health professiona should first consider the possi-
bility of organicimpairmentsor other seriousmental illnesses
or disorders before finding a defendant to have APD. Fi-
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nally, one of the most important limitations of APD that is
frequently not considered is that an accurate diagnosis re-
quires evidence of traitsthat “are pervasive (that is, present
in a wide range of situations), distressing or impairing, of
early onset, and enduring.”*® That is to say, there must be
numerous examples of antisocia acts in a wide variety of
contexts over a period of time before APD may qualify as
an appropriate diagnosis. We shall discussthese exclusions
and limitations in more detail.

Age-Related Exclusionsand Limitationson an
APD Diagnosis

A. TheDefendant Must beat L east Eighteen Y ears of Age.

The diagnosis should not be made if the defendant is under
age eighteen. Generally speaking, “the definition of a per-
sonality disorder requires an early onset and long-term sta-
bility.”1® Prior to age eighteen, personalities are often not
well-devel oped, and problematic traits observed during ado-
lescence may disappear during early adulthood.” At most,
juvenile defendants can be said to have a Conduct Disor-
der.’® And even then, there are a number of limitations on
that diagnosis for juveniles, including evidence of a pattern
of misconduct and not merely isolated bad acts, a need to
understand the context in which the actions took place, and
a consideration as to whether the actions stemmed from a
more serious underlying mental illness or disorder.

B. Evidence of Conduct Disorder Before Age Fifteen

Experts frequently gloss over this criterion for APD, often
concluding that a defendant has APD with little or no infor-
mation concerning the defendant’s life prior to age fifteen.
Under the DSM-IV criteria, a defendant absolutely cannot
be classified ashaving APD unless he hasahistory of symp-
toms of Conduct Disorder before that age. Conduct Disor-
der “involves arepetitive and persistent pattern of behavior
in which the basic rights of others or major age-appropriate
societal norms or rules are violated.”* DSM-IV requires
the presence of three (or more) of the following criteriain
the past 12 months, with at least one criterion present in the
past 6 months:®

Aggression to people and animals:

often bullies, threatens, or intimidates others

often initiates physical fights

has used a weapon that can cause serious physical
harm to others (e.g., abat, brick, broken bottle,
knife, gun)

has been physically cruel to people

has been physically cruel to animals

has stolen while confronting a victim (e.g., mugging,
purse snatching, extortion, armed robbery)

has forced someone into sexual activity

D
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Destruction of Property:

(8) hasdeliberately engaged in fire setting with the
intention of causing serious damage

(9) hasdeliberately destroyed others' property (other
than by fire setting)

Deceitfulness or theft:

(10) has broken into someone else’s house, building, or
car

(11) oftenliesto obtain goods or favors or to avoid
obligations (i.e., “cons’ others)

(12) has stolen items of nontrivial value without confront-
ing avictim (e.g., shoplifting, but without breaking
and entering; forgery)

Serious violations of rules:

(13) often stays out at night despite parental prohibitions,
beginning before age 13 years

(14) hasrun away from home overnight at least twice
whileliving in parental or parental surrogate home
(or once without returning for a lengthy period)

(15) isoften truant from school, beginning before age 13
years.

DSM-1V adds that the disturbance in behavior must cause
“clinically significant impairment in social, academic, or
occupational functioning. Finaly, DSM-1V notesthat if these
criteriaare not evidence until anindividual is over eighteen
years of age, the criteriafor APD cannot be met.?*

Defense counsel must pay particularly close attention to these
criteria. Many children commit isolated occurrences of an-
tisocial behavior without repeatedly violating the law or so-
cial norms, especialy in reaction to a serious disruption in
their family or school life.?? Thefact that adefendant wasin
afight, bullied someone on acouple occasions, or cut school
afew times should not count against him, except perhaps as
adiagnosis of Oppositional Defiant Disorder or Disruptive
Behavior Disorder.Z If an occasional antisocial act prior to
age fifteen is the only basis for determining that the defen-
dant had a Conduct Disorder, then the expert was wrong to
diagnose APD, yet this happens all the time.

It is also essentia to be familiar with the context in which
any bad acts or rules violations took place. The DSM-1V
acknowledges that APD is more often found in those of low
socioeconomic status and in urban settings, and thus there
are concerns that the diagnosis has been applied “in settings
inwhich seemingly antisocial behavior may be part of apro-
tective survival strategy.”?* Asaresult, it cautions expertsto
consider “the social and economic context in which the be-
haviors occur.”#
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For example, children may run away from home if they are
being physically or sexually abused. A young adolescent
may steal or sellsdrugsto obtain money to meet basic needs.
Similarly, aclient who growsup inaviolent areamay join a
gang and participate in gang-related unlawful activities be-
causeitishisway of coping with the harsh circumstances of
his surroundings. The mentally retarded or those with se-
verelearning disabilities sometimes skip school to avoid the
pervasive sense of always being a failure.?® Though these
areunlawful or undesirable activities, they reflect not so much
an enduring and inflexible personality trait of the client but
his method of coping with difficult circumstances. They
should not factor into adiagnosis of Conduct Disorder.

Counsel must also consider whether the antisocial act was
the product of a more severe mental illness or disorder. For
example, psychotic disorders, especially with paranoid symp-
toms or hallucinations, may explain aggression, destruction
of property, or running away.?” “In general, extremely vio-
lent behavior, especially if unpredictable and unjustified,
should raise the suspicion of an underlying psychotic disor-
der or of specific brain pathologies, such as seizure disor-
ders, tumors, subacute encephalitis, tuberous sclerosis, and
dissociative illnesses.”?® Similarly, children with attention
deficit/hyperactivity disorder may at times be disruptive.
Finally, children and adol escents may react aggressively and
exhibit hypervigilance in response even to trivial events be-
cause they have posttraumatic stress disorder as a result of
physical and sexual abuse.® The defendant’ santisocial acts
committed prior to turning fifteen that are attributable to
another mental disease or disorder should not lead to adiag-
nosis of Conduct Disorder.

Many clients have committed bad acts prior to age fifteen;
of these, however, alarge number did not engage in signifi-
cant or repeated antisocial conduct. Regardless, then, of what
they may have done after turning fifteen, these defendants
do not fit the criteriafor APD. And even for those who may
at first glance meet the Conduct Disorder criteria, thorough
and reliable investigation of the defendant’s early life will
uncover mental illnesses, disorders, or severe trauma that
frequently explain the misconduct. If defense counsel can
explain childhood and early adolescent misconduct and avoid
afinding of a Conduct Disorder, the defendant should not
be diagnosed with APD.

Other Limitationson an APD Diagnosis
Besides the age-related exclusions, the other specific crite-
riafor APD contains a number of other significant limita-

tions.

A. There Must be a Pattern of Antisocial Acts

Too often, clinicians, judges, and lawyersview the APD cri-
teriaas nothing more than achecklist of antisocial acts. If a
client has committed several prior bad acts, then he is anti-
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social. Itissimply wrong, however, to equate several anti-
social actswith APD. Category A of the APD criterialistsa
number of types of antisocial acts, including unlawful be-
haviors, lying, impulsivity, irritability or aggressiveness,
reckless disregard for the safety of self or others, irresponsi-
bility, and lack of remorse. What is often overlooked isthat
the criteria explicitly require evidence of “repeatedly per-
forming acts that are grounds for arrest,” or “repeated ly-
ing,” or “repeated physical fightsor assaults.” Thus, evenif
the state’ sexperts or the defense’ s own experts uncover evi-
dence that the defendant committed prior criminal acts or
lied to someone or got into afight, without reliable evidence
that he repeatedly engaged in the antisocial acts, he would
not meet the criteriafor APD. Thisis obviously a critical
areato be aware of because most people, and not just capital
defendants, have engaged in antisocial actsintheir lifetimes,
but no onewould jump to the conclusion that they have APD.

B. TheContext and Motivation for the Antisocial Acts.

A repeated pattern of avariety of antisocial acts may be nec-
essary for an APD diagnosis, but it is hardly sufficient. It
answers only what the client did but does not explain why.
As discussed in the context of Conduct Disorder, experts
and defense counsel must consider the circumstances under
which the bad acts took place. APD is supposed to charac-
terize those who are deceitful or manipulative and who act
for personal gain or pleasure without regard for the feelings
of others.® Those with APD are said to “lack empathy and
tend to be callous, cynical, and contemptuous of the feel-
ings, rights, and sufferings of others. They may have an
inflated and arrogant self-appraisal . . . and may be exces-
sively opinionated, self-assured, or cocky.”3

These concerns should lead a clinician and defense counsel
to investigate the defendant’ s past in greater detail to learn
what was driving his conduct at thetime. Did the defendant
commit thefts or burglaries for the thrill of it or to obtain
money to run away from an abusive home? Or was he pres-
sured by older siblings or a parent to participate in a rob-
bery? Did the defendant get into fights out of a sense of
loyalty or obligation to a gang that everyone felt pressured
tojoin? Or isthere any evidence that heinitiated fights for
no reason. Even though the defendant may have performed
bad acts, he may not have done so for purely personal rea-
sonsor for reasonsthat do not make sense under the circum-
stances in which they took place. Understanding why cer-
tain actstook place may uncover more sympathetic mitigat-
ing evidence and aso rule out APD.

Another way to approach thisisto recall that under the APD
criteria, antisocial acts must be pervasive, that is, present in
awide range of situations. If the defendant acts out only
when heiswith other gang members but does not otherwise
get into fights or break the law when with other people or
with his family, the motivation behind the defendant’s ac-
tions may have little to do with his personality traitsbut isa
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response to his environment. Thus, “[a]ntisocial personal-
ity disorder must be distinguished from criminal behavior
undertaken for gain that is not accompanied by the person-
ality features characteristic of this disorder.”*

C. Differential Diagnoses

Many defendants suffering from schizophrenia, other seri-
ousmental illnesses, or substance dependence have engaged
inunlawful or antisocial acts. Likewise, several of thecrite-
ria for other personality disorders, such as borderline per-
sonality disorder, schizotypal personality disorder, narcis-
sistic personality disorder, are similar tothecriteriafor APD.
If an expert and defense counsel do little more than count
the number of antisocial acts that the defendant committed,
they may not realize that the defendant is suffering from
something much more serious and more mitigating in the
eyesof thejury. Inaddition, asagenera rule, experts may
generally not diagnose APD if there is evidence of other
disorders affecting conduct.

APD should not be diagnosed if antisocial acts result from
organic causes, occur exclusively during an episode of an
Axisl or clinical disorder, or arenot typical of theindividua’s
long-term functioning.® In fact, one of the criteriafor APD
is that the occurrence of antisocial behavior is not exclu-
sively during the course of schizophrenia or a manic epi-
sode.®* This also highlights the need to investigate whether
the defendant may have brain damage and ensure that he
has undergone areliable battery of neuropsychological tests.
An evaluator should also consider when the defendant’ s an-
tisocial actions began. If antisocial acts did not begin until
the defendant was exposed to severe traumaor extreme stress,
it is possible that he is suffering from posttraumatic stress
disorder and thus the undesirable acts would not reflect his
inherent personality traits.

Distinguishing APD from other personality disordersis dif-
ficult, especially since many personality disorders have simi-
lar criteria. For instance, those with a narcissistic personal-
ity disorder also tend to be tough-minded, superficial, glib,
and exploitative. They, however, do not tend to be impul-
sive. Those with borderline personality disorder are often
manipulative. They, however, aim to gain nurturance,
whereas those with APD tend to be manipulative for profit
or power and are more emotionally stable. Individualswith
Paranoid Personality Disorder or paranoid schizophrenia, by
contrast, are sometimes motivated by revenge.®*® Some of
these more subtle differences between APD and other per-
sonality disorders demonstrates the need for acareful inves-
tigation not only into what the defendant may have done but
also why hedid it.

An APD diagnosisisalso problematic if the defendant hasa
substance-related disorder. DSM-IV cautions against bas-
ing a diagnosis of any personality order solely “on behav-
iors that are the consequence of substance intoxication or
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withdrawal or that are associated with activities in the ser-
vice of sustaining adependency.”* Infact, APD should not
be diagnosed at all for an adult with a substance-related dis-
order unless signs of APD were aready apparent in child-
hood and continued into adulthood.®” Many clients suffer
from chronic and long-standing alcohol and other drug re-
lated disorders. They may haveto steal or sell drugsto sat-
isfy their own needs. They may not get into fights unless
they aredrunk. Alcohol, especially in conjunction with some
types of brain damage, may impair a defendant’s ability to
think through the consequences of hisactionsand cause him
to be moreimpulsive. If al or most of the defendant’ s anti-
social conduct islinked somehow to dependence on alcohol
or other drugs, several of the APD criteriamay not be appli-
cable.

AVOIDING A DEFENSE DIAGNOSIS OF APD

An APD diagnosis by a defense expert almost always re-
sultsfrom alack of diligent and thorough investigation into
the client’s social history. Even good lawyers occasionally
take steps that lead to APD. Although expert assistance is
almost always needed in acapital case, itisoften not wiseto
send in a psychiatrist at the outset of the investigation. At
that time, the defense psychiatrist will know only what the
state evaluators usually know: the defendant committed a
horrible crime and perhaps has a prior criminal history.
Knowing only alist of antisocial actsin the defendant’ s past,
even well-meaning experts may begin to think of APD in
the absence of additional information, including details that
explain or mitigate some of the prior bad acts. Once an
expert begins to entertain the possibility that the defendant
has APD, the expert may later be resistant to changing hisor
her initial impression.

Counsel should aso avoid having the defendant undergo
personality tests, such asthe MMPI, or projectivetests. These
tests are not designed for client’s with the history of most
capital defendants. Many defendantswill score high on an-
tisocial traits and appear to be manipulative and deceitful
when they are in fact being candid. In particular, defen-
dants who are tested under stressful conditions, e.g., shortly
after being incarcerated, tend to endorse a large number of
extreme symptoms. Thus, they erroneously come across as
malingering and manipulative.® Inaddition, defendantsfrom
different cultural backgrounds may have elevated scores on
various scales. Similarly, defendants with low intelligence,
reading problems, or other impairments may not understand
all of the questions or may respond inconsistently to differ-
ent items, which again may make them appear to be malin-
gering and therefore deceitful.*® Thereisareal danger that
experts will use the tests as a window into the mind of the
defendant and conclude that he hasthe personality traits of a
sociopath. In turn, the jury will likely be swayed by seem-
ingly “objective” evidence of the defendant’ santisocial per-
sonality.

Mental Health & Experts Manual

If counsel should not send in expertsimmediately or admin-
ister various personality tests, what should be done? The
simple answer is that counsel should follow the five step
process recognized as providing therequisite standard of care
to assure that the client receives a competent and reliable
evauation.® Thefirst step isto obtain an accurate medical
and social history. Second, counsel must obtain other his-
torical data not only from the client but from independent
sources. Thus, defense counsel will require fundsfor amiti-
gation investigator to collect school, employment, military,
medical, psychological, and al other records pertaining to
the client and hisfamily. Aninvestigator will interview the
client, close family members, friends, acquai ntances, teach-
ers, employers, and anyone else who was close to the client
and hisfamily.** Third, the defendant should undergo aphysi-
cal examination, including aneurological evaluation. Fourth,
depending on the client’ s history and results of the physical
examination, counsel should decide which additional diag-
nostic studies are required. Often, thiswill involve neurop-
sychological testing, especialy if the client has a history of
head injuries, trauma, learning disabilities, or other prob-
lems or diseases affecting the brain. In addition, the defen-
dant may require an MRI, CT scan, EEG, or other
neuroimaging procedures. Finally, counsel should be aware
that the standard mental status exam cannot be relied upon
inisolation for assessing the presence of organic impairment.
The standard mental status examination may not detect more
subtle signs of organic impairment. To accurately assess
the presence of these types of problems, the examiner must
consider al of the data collected. Once defense counsel has
assembled this information, counsel can show the expert
whether there is any evidence of a Conduct Disorder before
age 15. Counsel will be able to apprise the psychiatrist
whether the defendant was subj ected to overwhel ming trauma
or can point to hospital records documenting brain injury or
exposure to neurotoxins. The expert will also have access
to well-documented information concerning the client’s al-
cohol and drug history. Counsel may be able to establish
that the defendant has experienced hallucinations or delu-
sions. Counsel will be able to document the environmental
factorsthat shaped thedefendant’ slife choices. For example,
the expert may learn that the defendant used al cohol to blunt
the trauma of being sexually abused, and that he began skip-
ping school at a young age to drink. In sum, counsel will
uncover facts such as organicity or psychosis that will ex-
clude APD or that will put the defendant’ s actionsin amore
sympathetic light.

In prior psychiatric or psychological evaluations, some de-
fendants may have already been diagnosed as having APD
or aConduct Disorder. That, however, should never betaken
asthelast word on the defendant’ s mental condition. Those
prior evaluations usually suffer the sameinfirmitiesas court-
ordered evaluationsin capital cases: insufficient facts, inad-
equate investigation, or inattention to the specific criteria.
A defendant may even have been labeled as having a Con-
duct Disorder, as opposed to amental illness, when hewasa
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juvenileto savethe state the expense of having to offer mental
health care.*? Moreover, juvenile and other facilities may
also have been the setting for traumathat cause serious mental
disorders.

Thetake home messageisthat there are no short cuts. Noth-
ing lessthan acomprehensive social history can provide the
data needed to make areliable and more favorable diagnosis
and avoid a diagnosis of APD. It is aso the only way to
have a meaningful chance to rebut an APD diagnosis by the
state’'s experts. The credibility of the state’s expert will be
undermined only if the defense can present reliable and in-
dependently corroborated evidence either excluding APD
or ruling out several of the criteria supporting the state
expert’ sconclusions. Without evidencethat specifically rules
out various criteria or knocks out APD altogether, the jury
will be left with the picture that the defendant is, by nature,
violent, manipulative, and remorsel ess.

ATTACKING THE STATE'SFINDING OF APD:

Clearly, APD isthe state's preferred diagnosis. It enables
the prosecution to present expert evidence that the defen-
dant has had a“ pervasive pattern of disregard for, and viola-
tion of, therights of othersthat beg[an] in childhood or early
adolescence and continue[d] into adulthood.”* In other
words, the defendant was, is, and will continue to be mean,
violent, and remorseless. Can defense counsel do anything
to prevent or dilute this type of testimony?

In some states, state experts may be limited to evaluating a
defendant’ s capacity to stand trial and criminal responsibil-
ity.* Defense counsel should oppose prosecution motions
to have the defendant evaluated if the prosecution cannot
show a basis to question the defendant’ s competency or un-
less counsel believesthat there may be aquestion of compe-
tency. Counsel should also move to prohibit the introduc-
tion of state expert testimony that exceeds the scope of the
initial commitment order.

State evaluations that exceed the limited scope of the tria
court’s order for competency and criminal responsibility
evaluations may also raise Sixth Amendment concerns. The
defenseis entitled to notice about the specific purpose of an
evaluation so that counsel can advise the defendant accord-
ingly. Counsel cannot perform this function if the prosecu-
tion misuses the court-ordered evaluation to gain additional
information beyond the express scope of the evaluation to
use at the penalty phase, for example evidence of future dan-
gerousness or evidence that the defendant meets several of
the criteriafor APD.*® Therefore, if the defendant has been
sent to the state hospital for the limited purpose of determin-
ing his capacity to stand trial, defense counsel should chal-
lenge on Sixth Amendment grounds the state's attempt to
present information garnered during that evaluation at the
penalty phase.
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Inmost jurisdictions, courtswill allow state expert testimony
at least in rebuttal to defense mental health experts. Counsel
must then research possible suppression motions and pre-
pare for rigorous cross-examination. Counsel must obtain
theclient’scomplete state hospital file, including documents
that had been provided by the prosecution. Often arelease
from the client will suffice. If not, the defense must move
for the production of all such material. In most jurisdic-
tions, experts must disclose the underlying facts or dataupon
which their conclusionsrest.* Moreover, the prosecutionis
also constitutionally obligated to disclose anything in the
records that is favorable to the defendant or that would pro-
vide the basis for undermining any of the criteria for the
APD diagnosis.

In many cases, the records will reflect that the state’'s ex-
pertshavelittle or no basisfor concluding that the defendant
has APD. For instance, state hospital records may contain
no information at all about the defendant’s life prior to age
fifteen, or they may show that the defendant’ santisocial acts
did not begin until after age fifteen. Thus, there would be
nothing on which to base a finding of Conduct Disorder,
and hence the defendant cannot have APD. Likewise, the
records will show that the state experts did not have evi-
dence of repeated actsof misconduct. They may have known
about oneor two arrestsfor relatively minor crimesor fights,
but nothing more.

When it is fairly clear that the criteria for APD do not fit,
which will be true in the majority of cases, defense counsel
should move to exclude the state's expert testimony under
Daubert v. Merrell Dow Pharmaceuticals” or analogous state
law precedent. Counsel can show that the state expert’ sopin-
ion has no factual support and runs counter to accepted stan-
dardsand practicesinthe mental health field.®® Evenif coun-
sel cannot shield the defendant from a court-ordered evalu-
ation and cannot suppress state expert testimony on APD,
counsel can at least cross-examine the state’'s expert about
the lack of factual support. Finally, counsel may be able to
cross-examine the state’ s experts about additional informa-
tion, such as organic brain damage or schizophrenia, that
may rule out APD or at least undercut various criteria.

CONCLUSION

At the penalty phase, jurors are already likely to be leaning
to sentence the defendant, a person whom they have just
convicted of a heinous crime, to death.*® State expert testi-
mony that the defendant has APD will confirm what the ju-
rors have come to believe about the defendant. To improve
the client’ schance of receiving alife sentence, defense coun-
sel must either preclude evidence concerning APD or present
a compelling case in mitigation that not only helps jurors
understand the defendant’ s history but that also assuresthem
that the defendant is not a future danger, is not remorsel ess,
and is worth saving.
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CHampion __ (forthcoming) (addressing Daubert and sug-
gesting methods of using it to attack a variety of state expert
evidence, including findings of APD and future dangerous-
ness).

See, e.g., Theodore Eisenberg and Martin T. Wells, Deadly
Confusion: Juror Instructionsin Capital Cases, 79 Cornell L.
Rev. 1, 12, 14 (1993) (thereis a*“presumption of death” . . . .
A defendant on trial for hislife at the punishment phase has
onefoot inthe grave. The defendant needs affirmative action
by jurors to pluck him from the crypt, action that is likely to
annoy other jurors, at least initially.”; Theodore Eisenberg,
Stephen P. Garvey, and Martin T. Wells, Jury Responsibility
in Capital Sentencing: An Empirical Sudy, 44 Buff. L. Revill
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Conceptualization©

Chapter 8: TheUseof “Generators’ in Brainstorming
An Interactive-Environmental Approach to Case

by EricDrogin, J.D., Ph.D.

This is an exercise designed to generate as many ideas as
possible in the initial brainstorming approach to case
conceptualization. An anal ogical model withinterchangeable
components, i nteractive currents, and concentric or otherwise
related fields may add significantly to the creative output of
the multidisciplinary team.

There is something counterintuitive to imposing too much
structureon thefree-for-all brainstorming process, and thisis
not our intent. Rather than viewing the basic graphic toolsin
this exercise astemplates or categories for group discussion,
we will discuss a system of generators designed to spark the
improvisatory energies of each member of the
multidisciplinary team.

Some generators will be proposed which can serve as stan-
dard models for the conceptualization of any criminal case.
Others may be more specialized. A systemic method will be
provided for the construction of customized generators that
can be designed around the requirements of each individual
case.

I. TheBasic Generator

& i3
LY

A: primary component
B: secondary component
C: primary field

D: secondary field

E: tertiary field

The primary component (A) is that entity which is
viewed in this generator as the most important or ini-
tial focus of brainstorming.

The secondary component (B) is that entity which is
viewed asan addition focus of brainstorming, comple-
mentary to (or in opposition to) the primary compo-
nent.

The primary field (C) isthe environmental context of

the relationship between the primary and secondary
components.
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The secondary field (D) isthe immediate area or con-
text in which the primary field is located.

The tertiary field (E) is the broader area or context in
which the secondary field is located.

Asthefirst of aseriesof pragmatic observations on the devel-
opment and use of generators, it should be noted that the la-
belsapplied to variousfiel dsand components are not essential
to employment of themodel, which isdesigned to beas straight-
forward and utilitarian as possible. Ongoing use of generators
will probably lead to such shorthand |abel sasthe A character,
the B character, etc., without detriment to the purpose of the
exercise.

I1. Thelnitial Generator

Let’ sconstruct asamplegenerator for thefollowing basic case
example:

We are representing adefendant who isamember of a
neighborhood gang and who is accused of murdering
another gang member. The gang in question is one of
severa operating in aten-square-block area.

The components and fields might look something like this:

A: the defendant

B: the alleged victim

C: their gang

D: al gangsin the neighborhood
E: the neighborhood itself

Onceaninitia generator isconstructed, itsuse can begin. This
consists of three basic activities:

1) Brainstorming every question we might want to ask about
each individual component and/ or field, and

2) Brainstorming every question we might want to ask about

theinteractions or currents between each individual com-
ponent and/or field.
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3) Recasting the questionsin (1) and (2) above in terms of
the past and future as well as the present.

Thefirst activity would yield awealth of inquiry concerning
the status or functioning of the defendant, the alleged victim,
the constellation of gangsin the neighborhood, and the neigh-
borhood itself, al inisolation.

The second activity would involve generating all questions
we might have about the relationships between each of the
components and each of thefields. on aone-to-one basis, the
following relationships can be examined:

A/B B/IC C/D D/E
A/C B/D C/IE
A/D B/IE

A/E

In other words, what was the rel ationship between the defen-
dant and the alleged victim, their gang, the other gangsin the
neighborhood, and the neighborhood itself? What was the
relationship between the victim and their gang, the gangsin
the neighborhood, and the neighborhood itsel f? What wasthe
relationship between their gang and the other gangs in the
neighborhood, and the neighborhood itself? Finally, what was
the relationship between the community of neighborhood
gangs as a whole and the neighborhood in which they were
located?

The third activity would involve going over al of the ques-
tions posed about the individual components and fields, and
all of the questions about their various interrel ationships, and
asking: How would theanswersto these questionsdiffer if we
looked at these fields and componentsin the past? What if we
wereto look at them in the future?

After the changesin answers are discussed, the team can ask
itself: What are some of the different questions we would ask
about al of the componentsand fields, if wewerethinking in
terms of the past or the future?

[11. Alteringthelnitial Generator

Oncethethree activities outlined above have been performed,
the generator can be atered by changing any or al of the
components or fields in a systematic fashion, and then reca
pitulating the three activities in light of different component
or field descriptions and interrelated currents.

To useour initial example, we might want to replace our sec-
ondary component, the victim, with each known member of
the gang. We might want to replace our primary component,
the defendant, with other gang members. The primary field of
the gang might shift to that of the classroom. Thetertiary field
of the neighborhood might expand to that of the city.
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Of course, theinterpol ation of some new componentsor fields
may dictate alteration of other components or fields; for ex-
ample, if we wish to examine the relationship of the defen-
dant and his mother, we would probably want to change the
primary, secondary, and tertiary fieldsto the family home, the
brook, and the neighborhood, or to the family, the extended
family, and the ethnic community.

Thislast example also servestoillustrate the point that fields
need not be viewed strictly as physical, environmental enti-
ties. Indeed, they could function as little more than idesas; for
example, they could stand for local ordinances, state laws,
and congtitutional laws, or friends, acquaintances, and fellow
citizens. Similarly, components need not stand for individu-
als, but could be symbolic of aternate diagnoses, potential
suspect genders, or different verdicts.

IV.Constructing New Generators

Once a certain number of alterations have been made to the
initial generator, the team may decide to start from scratch
with brand new generatorsthat represent aparadigm shift from
their predecessors.

To continuewith our earlier example, theinitial primary com-
ponent of the defendant might be plucked out of the universe
of optionsinwhich the crime allegedly took place, and might
instead be placed with classes or categories of potentia jurors
or other courtroom figures within the various levels of our
court system, or within the context of each of a series of re-
lated charges, or as diagnosed with each of an array of poten-
tial diagnoses.

Different potential treating professionals, invest-igators, or
witnesses might be examined as primary or secondary com-
ponents. How would each of the available judges be expected
to view the defendant? What would be the likely environ-
mental effects of different venues?

V. Rewiring, Expanding and Chaining
Generators

The initid A/B/C/D/E construction and one-to- one currents
of the simple generator are readily adaptable to more elabo-
rate brainstorming opportunities.

Rewiring would involvelooking at more complex interactions
than just A/H, D/E, etc. Team members could develop issues
related to A/B/C, B/C/D/E, and other interactions.

Generators could be expanded with addition of multiple com-
ponents (for example, A, B, C, D, and E) and multiple fields
(for example, Fthrough J). Certain components could be com-
bined within some fields while other components could be
combined within additional fields;
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For example, A through C could be combinedinfield D while
E through | could be combined in field J, al existing within
FiedK.

These combinations are made easier by the fact that there is
no theoretical significance attached to the use of any particu-
lar letter or sequence of |ettersin the construction of genera-
tors, and by the use of graphic representation as opposed to
complex formulae for expression of individual descriptions
and currents.

Chaining of generators could occur in much the same way
that other systems combine genograms into ecomaps. Cur-
rents could run from various components of one generator
between any number of components or fields from abank of
additional generators, as well as between components of re-
lated genograms, ecomaps, and timelines. ll

© ERIC Y.DROGIN, J.D., PH.D.
4949 Old Brownshoro Road
Louisville, Kentucky 40222
Tel: (877) 877-6692
Fax: (877) 877-6685

e-mail: eyd@drogin.net

1) 30OR MORE PEOPLE
2) CREATIVE STATE OF MIND
3) RELATEFACTS

5) LIST OUT ALL IDEAS

PRI NCI PLES OF BRAI NSTORM NG

4) GENERATE EVERY IDEA POSSIBLE

6) DO NOT EVALUATE

7) DO NOT PRIORITIZE

8) DONOT DISPARAGE IDEAS
9) DO NOT DISCARD IDEAS
10) FIND A WAY TO WIN
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Chapter 9: Decision-Rulesfor Integrating the
Expert into the Case: An 8-3ep Process

by JamesJ. Clark, Ph.D., MSW, LCSW &
Ed Monahan, Deputy Public Advocate

Step 1:
Assess Mental Health or
Other Expertise Needs of the Case

Step 2:
Finding and Evaluating Experts

Step 3
Retaining the Expert

Step 4
Preparing the Expert for Evaluating

Step 5:
The Direct Examination
of the Expert: Telling the Story Well

Step 6:
Preparing the Expert for
Cross-Examination & Improving
Cross-Examination Answers

Step 7:
Revise Direct Examination

Step 8:
Develop Demonstrative Evidence
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One of the strangest findingsin the scientific literature of de-
cision-making and judgment research isthat decision-makers
typically choose “ quick-and-easy” approachesto making im-
portant decisions, instead of using approaches which are
thoughtful, deliberative, and demonstrably most productive.
This short-cut approach, known as “ satisfying,” values speed
and closure over taking the time to achieve optimal resullts.
H.A. Simon, Administrative Behavior: A Sudy of Decision-
Making Processesin Administrative Organizations, Free Press
(1976). People satisficein order to deal with the overwhelm-
ing number of decisions and the complexity of possible alter-
natives. Certainly attorneys preparing to try difficult cases
choose to satisfice because of such cognitive overload.

One effective aternative to satisficing and then hoping-for-
the-best, isto use decision ruleswhich can guide the decision-
maker through the labyrinth of multifaceted alternatives. The
purpose of thisarticleisto present a step-wise process—a set
of decision-rules—that attorneys can employ to manage ex-
pert witnessesin criminal and civil cases. Although this paper
will refer to the “mental health” expert, we believe that it is
applicable to experts from other domains as well. Despite the
importance of managing expert witnesses, attorneysoften give
little attention to the process of devel oping the expert-attorney
relationship. They neglect thisrelationship at their client’ speril.
An inappropriate or poorly prepared expert witness can dam-
age a case beyond repair. Service to the client supported by
the attorney’ s development of a productive relationship with
the appropriate expert will necessarily be of a higher quality.
Although time consuming, attention and enactment of this
eight-step processis an investment which regularly pays sub-
stantial dividends for the client and the attorney.

Step 1
Assess Mental Health or
Other Expertise Needs of the Case

Good decision-making beginswith accurate assessments of the
needs of the case. Will the case be enhanced with the assistance
of a consulting or testifying expert? Will an expert’sinvolve-
ment be to the benefit of the client? If yes, then an attorney is
legally and ethically bound to obtain the help of an expert.

In order to make this assessment, it is essential for the attorney
and other members on the defense team to brainstorm the case
and arrive at potentia theories of the case. The defense team
acts as adecision-group that can “qualify, shape, and tune’ the
massive amounts of information into amanageable set of ater-
natives or directionsfor action. P.C. Nutt, Making Tough Deci-
sions, Josey-Bassat 216. Devel oping aworkabletheory through
careful analysis of theissuesin the case will revea whether an
expert’ s help will benefit the client.
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There are obvious examples of cases needing experts. A de-
fense of insanity with an expert testifying to the opinion of in-
sanity ismorelikely to help fact-finders understand the client’s
behavior and persuadefact-findersof hisahility to know whether
something is wrong or conform his conduct to the law. In a
series of recent decisions the Supreme Court has “sent a clear
signal to the courts that the provision of mental health exper-
tise... is crucia to adjudication without which a criminal trial
involving mentd aberration would not befair andjust.” P. Casey
and |. Kelletz, An Evaluation of Mental Health Expert Asss-
tance Provided to Indigent Criminal Defendants: Organization,
Administration, and Fiscal Management. New Y ork Law School
Law Review Vol. 34, No. 1 (1989) at 34.

There are less obvious examples. A defense of extreme emo-
tional disturbance can be successfully launched without an
expert’ s testimony in support of it. However, it is more likely
that theclient will benefit from an expert’ sopinion on the extent
of the emotiona disturbance, its development and itsinfluence
on this particular client’s behavior. The subjective experience
of the client is a paramount perspective for the fact-finders to
understand in considering whether there is areasonable justifi-
cation for this particular defendant’s behavior. Mental health
professionals are experts at €iciting and identifying a client’s
subjective experiences. Shawn Shea, Psychiatric Interviewing:
The Art of Understanding (1988) at 50.

There are obscure examples. An expert can persuasively com-
municate why facts which appear to have an evil originin fact
have a comprehensible explanation. For instance, a client is
charged with shooting her husband six times during adomestic
argument. Lay witnessestestify that your client probably planned
thecrimeto gaininsurance money, and the prosecutor citessuch
“overkill” as evidence of your client’s violent character. How-
ever, your expert explains the application of battered woman
syndrome, and specificaly, the client’s core belief that her hus-
band was*larger thanlife or death” and would be ableto pursue
and kill her even after he received several gunshot wounds.
LenoreWalker, Terrifying Love: Why Battered Women kill and
How Society Responds (1989).

Role. In assessing our need for an expert, the team must ask the
question: What role do we need the expert to play? A consulting
jury expert can help select the best juror on the defense to the
crimeor for mitigation of the penalty. A consulting mental health
expert can help decide on the mental health dimensions in the
case and which mental health expertsto employ to evaluate and
testify. A testifying expert can affirmatively set out matterswhich
are elements of the defense, or can rebut prosecution evidence.

Selection. After understanding the needs of the case, it isneces-
sary to select the type of expert(s) who will most advance a
viabletheory of defense or theory of mitigation. If the case mer-
its mental health assistance, the selection of the menta heslth
expert is an essential decision because different experts offer
different advantages and disadvantages. For instance, it isinef-
fective to employ a psychiatrist when the fact-finders need to
hear the results of psychometric testing; in this case a clinica
psychologist or neuropsychologist is indicated.

Mental Health & Experts Manual

Consulting Expert. When the case has mental health dimen-
sionsit isenormoudy helpful to use aconsulting mental health
expert to help think about the case needs in a thorough, unre-
gricted, critica way. Clark, Veltkamp, Monahan, The Fiend
Unmasked: The Mental Health Dimensions of the Defense,
Criminal Justice, Val. 8, No. 2 (1993) at 22. Desirable charac-
teristicsfor amental health consultant include;

1. Expetiseintheareaof family theory and abiopsychosocia
systemsorientation. (GeorgeL . Engel, The Clinical Appli-
cation of the Biopsychosocial Approach, 137(5) Am.J.
Psychiatry 535-43 (1980).)

2. Expertisein detecting childhood traumaand aclinical un-
derstanding of how it affects personslater in life.

3. In-depth background in human development research and
theory, along with apractical knowledge of psychopathol-
ogy and the ability to “trandate” this speciaized knowl-
edge for laypersons.

4.  Understands human behavior as purposeful and seeseven
violent behavior as often an attempt to meet crises and to
solve problems.

5. Aninterdisciplinary orientation and an understanding of
theexpertiseof mentd hedth professionalsfrom disciplines
other than his’her own.

6. Enjoysworking with attorneys, investigators, and parale-
gdls, and understands and appreciates legal ethics aswell
asthe crimina justice system’ s valuing of the adversaria
process.

7. Perhaps most critical: Sees the client as a human being
whoisultimately comprehensible and deserving of thebest
mental health assistance and advocacy possible.” 1d. at 61.

It isimportant to note that the consulting expert functionsasan
agent of the attorneys and should never be expected to later
assume the role of the testifying expert in the same case. ABA
Mental Health Standards at 12.

The team must also be wary of choosing any expert only be-
cause heor sheisthemost “ credentidled,” e.g., choosing apsy-
chiatrist because of the medical degree's status. The defense
must carefully deliberate which mental health discipline might
make the best “fit” for thiscase.” In short, the various mental
health professions should be perceived as equally qualified as
experts with respect to general training in legally relevant as-
sessment; but attention should be given the specific spheres of
specialized knowledge the expert may offer.” G.B Melton, J.
Petrila, and C. Slobogin, Psychological Evaluation for the
Courts, Guilford (1987) at 18.

Social workers. These experts are skilled at conducting psy-
chosocia assessments through highly effective interviews and
thedevelopment of professional-client relationships. Generally,
socia workers are willing to spend more time with a person
than other mental health professionas. Socia workers pride
themselves on their thoroughness in investigating and effec-
tively communicating the client’ s story. “ The social worker as
expert witness informs the sentencer about the defendant’ s so-
cia history and socia functioning and the social context of the
crime. He or she interprets this information, using socia re-
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search and theory, to explain the defendant’ shehavior.” Arlene
Bowers Andrews, Social Work Expert Testimony Regarding
Mitigationin Capital Sentencing Proceedings, Socia Work Val.
36, No. 5 (Sept. 1991) at 441. Socia workers identify, docu-
ment and testify to socia behavior themesincluding:

« absence of consistent social supports;

« absent or conflicted bonding;

* lack of supervision;

 maternd deprivation;

* paterna absence or deprivation;

* untreated learning, mental, physical needs,
» malnutrition;

* inadequate mora devel opment;

« early exposure to violence;

» childhood physical, emotional, sexua abuse and neglect;
* head injuries;

* poverty, homelessness, transience;

« dysfunctional family;

» attachment disturbances,

« fetal dcohal or drug syndrome;

* survivor traumg;

« rehabilitative prognosis.  Id. at 442.

Social workers are especially skilled at methods of developing
relationships and obtaining information from personswho nor-
mally would vigoroudly defend from disclosing themselves—
especidly information that the client perceives as humiliating
for self or family members. Social work training also empha-
sizes the use of “systems theory” which stipulates that indi-
viduals can be understood only in the context of their environ-
ment, i.e., the significant micro- and macrosystems which im-
pinge on them. FrancisJ. Turner, Social Work Treatment: In-
terlocking Theoretical Approaches (Third Edition, 1986).

A comprehensive psychosocial assessment is an essentia first
step in any mental health evaluation. “Many forensic evalua-
tions are unreliable because the history upon which they are
based is erroneous, inadequate, or incomplete. All too often,
themedical and socid history relied upon by mental health pro-
fessionals is cursory at best and comes exclusively from the
client or possibly from the client and discussions with one or
twofamily members. Thiscanresultinafundamentally skewed
view of the relevant history because often the client, and even
their family members, are very poor historians and may fail to
relate significant events which are critical to aproper determi-
nation of anindividual’ smental stateat thetimeof theoffense.”
John Blume, Mental Health Issuesin Criminal Cases: The El-
ements of a Competent and Reliable Mental Health Evalua-
tion, The Advocate, Vol. 17, No. 4 (Aug. 1995) at 7. Socid
workers routinely employ genograms, timelines, and social
behavior themes are to organize and communicate the volumi-
nous relevant information in lucid and cognitively manageable
ways. SeeM. McGoldrick and R. Gerson, Genogramsin Fam-
ily Assessment (1985).

Whilesocia workers—especidly licensed clinical social work-
erswith doctoral degrees—are gaining acceptance as forensic
experts, thereis ill resistancein somejurisdictionsto consid-
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eringthemas*“real” experts. Janet Warren, The Clinical Social
Worker as Forensic Expert. Ingtitute of Law, Psychiatry, and
Public Policy Monograph (1993) at 11.

Psychologists. These experts base their opinions on both sub-
jective (e.g., the clinica interview) and objective (current and
past psychologica tests) information. Standard tests classify
intellectual and cognitive functioning (e.g., Wechder Adult
Intelligence Scale-Revised [WAIS-R]); assess patternsand con-
ditionsof severe psychopathol ogy and adjustment to same (e.g.,
Minnesota Multiphasic Personality Inventory [MMPI]); iden-
tify serious persondity disorders (e.g., Millon Clinical Multi-
axia Inventory [MCMI]); and basic persondlity patternsinin-
dividuals (e.g., Cattell Sixteen Personality Factors[16 PF]). A
skilled forensic psychologist will can communicate how a
client’ sintellectual functioning, longstanding personality traits,
and life experiencescontributeto theclient’ s patterns of behav-
ior. Joseph Matarazzo, Psychological Assessment Versus Psy-
chological Testing: Validation from Binet to the School Clinic
and Courtroom. American Psychologist VVol. 45, No. 9 at 1000.

Theclinical psychologist’s specidization in psy-chometrics—
the quantification and classification of psychological and intel-
lectud functioning—canintroduceahedthy rigor into themen-
tal hedlth theory of the case. However, effective testimony de-
mandsthat the psychologist isprepared to “trandate” thesedata
into language and mental models accessible to lay factfinders.
“Jurors look for a Gestalt, a scenario that integrates and ex-
plains the data... makes the data meaningful [and] one that fits
with the other facts of thecase” R.G. Meyer, The Clinician’'s
Handbook, Third Edition, Allyn and Bacon (1993) at 463.

Psychiatrists. “Behavior is at the core of clinica psychiatry.
Behavior can be studied physiologically, psychologically, or
sociadly. Idedlly, it should be studied in every way possible, so
that the efforts of professionals to understand human behavior
may capture something of the complexity and richness of the
phenomenathey observe. If anything differentiatesthetraining
of the psychiatrist from other mental health professionals, itis
the ahility to livein several of these domains smultaneoudly.”
Kaplan, MD & Sadock, MD, Comprehensive Textbook of Psy-
chiatry/IV (1985), Foreword.

These experts have the advantage of being medical doctors- a
profession that generally commands widespread respect from
lay people. Many lay persons view psychiatrists as operating
on a very high level with much competence. However, psy-
chiatrists often talk in terms that are difficult for the layperson
to understand, sometimesthey aretoo focused onthediagnosis
of psychopathology as found in The Diagnostic and Statistical
Manual, Fourth Edition (DSM-IV). The primary data of their
opinion, the client interview, can be viewed as highly subjec-
tive and miss the larger picture of impact of other systems on
theclient’slife.

However, of dl mental health professionals, they continue to
hold thegreatest prestigeinthe criminal justice system—at least
among the judiciary. In Ake v. Oklahoma, 470 U.S. 68, 80-81
(1985) the United States Supreme Court observed that psychia
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trists" gather facts, through professiona examination, interviews,

and elsawhere, that they will share with the judge or jury; they
analyze the information gathered and from it draw plausible
conclusions about the defendant’ s menta condition, and about
the effects of any disorder on behavior; and they offer opinions
about how the defendant’ smental condition might have affected
his behavior at the timein question. They know the probative
questions to ask of the opposing party’ s psychiatrists and how
tointerpret their answers. Unlikelay witnesses, who can merely
describe symptoms they believe might be relevant to the
defendant’ smental state, psychiatrists canidentify the“eusive
and often deceptive” symptomsof insanity, Solesbeev. Balkcom,

339U.S.9,12, 70 S.Ct. 457, 458, 94 L .Ed. 604 (1950), and tell

the jury why their observations are relevant. Further, where
permitted by evidentiary rules, psychiatrists can trandate a
medical diagnosisinto language that will assist thetrier of fact,

and therefore offer evidencein aform that has meaning for the
task at hand. Through this process of investigation, interpreta-
tion, and testimony, psychiatristsideally assist lay jurors, who
generally have no training in psychiatric matters, to make a
sensible and educated determination about the mental condi-
tion of the defendant at the time of the offense.”

Neurologists. These experts are specifically skilled at detect-
ing physica disease and damageto the central nervous system,
especidly the brain. The identification of physical injury does
not automatically address how the damage influences behav-
ior, and the forensic neurologist can communicate the link be-
tween brain and behavior. “Regardless of the school of psy-
chology to which one subscribes, there must be consensus on
one point: diseases of the brain are accompanied by disordered
behavior.” JR. Merikangas, Brain-Behavior Relationships,
Lexington Books (1981) Introduction.

Neurologists use an increasingly impressive armamentarium
of brain-imaging techniques (e.g., magnetic resonance imag-
ing [MRI]) aong with thetraditiona physica neurologica ex-
amination and medical testing (e.g., blood analysis, EEG, and
cerebrospind fluid analysis). The connection between gener-
alized CNS pathol ogy, disconnection syndromes, and violence
have been |long established, and should alwaysbeexplored when
developing the mental health theory of the case.

Neur opsychologist. These experts are psychologistswith spe-
cid training in using psychometric testing to infer the nature of
braininjury anditseffectson aperson’ sconduct. Inlay-person’s
terms they act as the bridge between psychology and neurol-
ogy. Typical testsinclude the Halstead Reitan Neurology Bat-
tery and the Luria-Nebraska Neuropsychological Battery. B.
Koalb and 1.Q. Whishaw, Fundamentals of Human Neuropsy-
chology, Freeman (1990). Forensic neuropsychologists have
proven especially adept in explaining normal brain develop-
ment and functioning to the jury, and then demonstrating the
impact of abnorma development and dysfunction on the cli-
ent. It isimportant to note that what some clinician’s label as
“personality disorder,” may in fact be seen by the neuropsy-
chologist asthe devel opment of consistent, if maladaptive, cop-
ing techniques which attempt to compensate for brain dysfunc-
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tion. The capacities of “intellect, memory, speech and linguis-
tic functions, perception, attention and concentration, and prob-
lem-solving, decision-making, and planning” are clearly im-
pacted. D. Tranel, Neuropsychological Assessment, Psychiat-
ric Clinics of America 15 (2) 1992 at 283.

Step 2:
Finding and Evaluating Experts

Once the mental health theory of the case is developed, the
search begins for an expert to evauate the client and to tes-
tify. Beforelooking for an expert, it isnecessary for the attor-
ney to carefully prepare. The attorney has to have enough
understanding of the expert’s area of competenceto dialogue
meaningfully with the expert and to know whether this expert
isbest for this client and this case.

Eva uating whether aparticular expert isthe“right fit” for the
needs of your client and your case is a critical process. The
most effective approach isto meet with prospective expertsto
determine whether they meet your client and case needs. At a
minimum, some dial ogue must take place onthe phoneand in
writing. Preparing an agenda for your communication with
the expert ishelpful toward focusing on what the attorney and
the expert need to accomplish; it will usethelimited timewith
the expert efficiently, and it will communicate the attorney’s
competence and professionalism to the expert. An agendafor
afirst meeting with an expert might include;

1. The Defense Team’s Needs. What information is needed
to determine if this expert is the correct fit for your client,
your case;

2. Expert’s Needs. What the expert needs to know to deter-
mine if the expert wants to commit to work on this case;
3.Money. Financia arrangements: rate, total amount, in-court

and out-of-court rates, timing of payments;

4. Next Steps. If an agreement is reached, what are the next
stepsin the process.

Critical information the attorney will need want to know by
the conclusion of thisinitial meeting with the expert includes:

1. the expert’s education and experience - obtain aresume;

2. the methodology the expert will employ, how the expert
views the methodology used in light of national practice
and standards;

3. the core vaues of the mental health discipline of the ex-
pert;

4. how aperson and hispersonality comesto beformed; and
why the expert believes some people commit criminal acts;

5. how the expert views cul pability and responsihility;

6. the expert’s understanding of mitigation;

7. whether the expert is willing to see the client more than
once;

8. whether the expert is willing to see and interview more
than just the defendant in making their evaluation, e.g.,
the family of the defendant, prosecution witnesses;

9. whether the expert iswilling to review materials provided
them;
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10. what testing (if appropriate) will the expert conduct;

11. how the expert will come to form the opinions;

12.the fees;

13. whether the expert is willing to spend time to prepare for
direct testimony and for cross-examination;

14. willingnessto help the team prepare cross-examination of
the prosecution’s mental health expert;

15. ethical issues, including confidentiaity and whether there
are any conflicts with the expert, defense team, client, the
case, the office or firm;

16.whether criminal defendants are amenable to treatment,
rehabilitation;

17.report writing: i.e., should there be a report; can a draft
report be obtained; what will the report focus on;

18.timelines: when can the expert do the evaluation and re-
port writing; when can the team give the expert the neces-
sary information;

19.does the expert have anything to worry about on cross-
examination, e.g., academic difficulties, license problems,
board certification, personal matters;

20.what work theexpert hasdone on other civil, criminal cases;
how often hasthe expert testified; hashe or sheever worked
or testified for the prosecution; ishe or she currently work-
ing on any cases that will present any conflict;

21. after generally indicating your case, ask what the expert
thinks the case presents, and obtain the expert’ s reaction.

Itisimportant to remember that expertswill be simultaneously
ng both the case and the attorney asaperson with whom
to work. Experts have substantial needs and they will assess
the capacity of the defense team to meet those needs. Experts
want to look professional; be protected; and to be apart of an
endeavor that has meaning. They do not want to be manipu-
lated, blind sided, or misused. It is likely that the expert will
have questions for the attorney. These might include:

1. Money. Payment timing & guarantees,

2. Control. Whoisin charge of decisionsin the case; whois
running the defense team; who will be the liaison;

3. Trust. Isthisattorney and defense trustworthy or manipu-
lative;

4. Communication. Will the attorney fully & accurately
communicate the relevant “good and bad” information;

5. Goals. Will the attorney try to obtain an unfairly lenient
resolution of the case?

6. Focus. Isthere aclear theory of the case and a focus for
the expert’ sinvolvement?

The defense team has not only to locate and evaluate experts
but also develop the expert’ s interest in the crimina process
in this case and motivate the expert to work on the case.

Knowing when this expert is not ethically permitted to take
thecasein questionisextremely important. Themental health
expert hasan ethical responsibility to declineacasewhen: the
forensic arena is too anxiety-provoking for proper perfor-
mance; the clinician has no training, knowledge, or experi-
enceintheareain question; the defendant is a patient, former
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patient, or connected in some other way that presents a con-
flict of interest; when there is any other conflict of interest
present. B.A. Weiner and R.M. Weinstein, Legal Issues in
Mental Health Care Plenum Press (1993) at 359. Addition-
ally, the expert should decline cases for which he or she has
insufficient time to perform adequate evaluations, research,
and preparation for testimony.

Finaly, the defense team should inquire with other attorneys
and colleagues about thisexpert’s. Past performanceisgener-
aly agood predictor of future performance.

Step 3: Retaining the Expert

Good, competent, caring experts are busy; they can pick and
choose how to spend their time. To interest aquality expertin
assisting, it is usually necessary to sell the merits of the case
and the meaningfulness of working for this client to the ex-
pert. Thisinvolves having some understanding of what moti-
vates experts and, in particular, what causesthis expert to be-
comeinvolved in any endeavor—especially aforensic case.

During the expert’s decision-making process, he or she will
assesstheclient, the crimeand the attorney. The defenseteam
needs to market the case, the client, and the team and to dem-
ongtrate the case’' s importance, as well as its interesting and
challenging aspects. For example, some experts prefer a case
with difficult assessment issues; certain experts want to help
present the humanity of the client; others want to insure fair
and just resullts.

The defense team needs to praise the expert and demonstrate
the timely, reliable support the team will provide. Create an
amosphere of safety and support. Inretaining the expert, com-
municate that the team is presenting the expert with a set of
developed materia and will spend thetime necessary to make
surethe expert is prepared in away to maximize a successful,
persuasive testifying experience. The expert needs to know
that thiswill be a safe voyage through the constant white wa-
ter of the criminal justice process because the attorney and the
team will be competently captaining the ship with full com-
munication to the expert. Above al, communicate commit-
ment to your client, and the real need that the client hasfor the
involvement of this expert. Communicate precisely what is
expected from the expert, including the role of consulting or
testifying and the exact areas of focus and obtain the expert’s
explicit commitment to you, the case and the client.

The process of employing the expert can culminate in afor-
mal |etter of understanding, agreement or contract which sets
out:

. what the attorney will do;

. what the expert will do;

. theissuesto be addressed by the expert;

. thetimetablefor theattorney’ swork and the expert’ swork;
. payment; and,

. legal and ethical working principles.

Ok, wWNPE

A sample agreement could look like this:
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CONFIDENTIAL: Attorney/Client Privilege & Work Product
AGREEMENT FOR EXPERT ASSISTANCE

1.  Onbehaf of John Smith, Ed Solomon, John Smith’s attorney, agrees to retain Jill Jones, MSW, as an expert in the
case of Smith v. Sate, Indictment No. 94-1-MR, a capital murder case with the aggravating factor of first degree

rape.
2. Jill Joneswill do the following:

a.  interview, assess and evaluate John Smith on two separate days for at least 2 hours each day;
b interview John Smith’s mother, father, brother at their home;
c review all records and materials supplied to her;
d. provide a preliminary ora report by
e provide a draft of awritten report by ;
f.
g
h

provide a final written report by ;
meet with Ed Solomon and review the report & prepare for testifying;
testify as needed prior to trial, at tria or at sentencing;

3. Jill Joneswill investigate, evaluate and report on the following:

who John Smithiis;

what traumas and assaults he suffered and their impact on him;

what kind of family did he come from and how did it influence who John is;

how John perceived redlity;

what explains his periods of no memory;

an andysis of the treatment John received, what treatment would have been appropriate for him in the
past, and whether he is amenable to treatment today;

what role anger plays with John;

why he raped and killed; what was the purpose of the behavior.

oo

JQ

4. The payment to Jill Joneswill be at the following rate/amounts ; and payment will be made at the
following time:

5. Jill Jones understands that since this expert assistance is being performed at the request of the attorney for Mr.
Smith, it is confidential within the legal and ethical attorney-client and work product privileges, which can only
be waived by the client. | will not divulge to the court, the prosecutor, or any other person confidential
information without the approval of the attorney for Mr. Smith.

6. Jill Joneswill maintain the confidentiality of the communications and materials| receive.

7. Jill Jones agree that all communication and materials received by me and al of my work product are the property

of Mr. Smith.
DATE:

JLL JONES
DATE:

ED SOLOMON

Mental Health & Experts Manual Chapter 9- 6



A sample letter could look like this:

CONFIDENTIAL: Attorney/Client Privilege and Work Product

DATE

RE: John Smith

Dear Expert Psychologist,
| am representing John Smith. | would like you to do a psychological evaluation of John Smith.

John Smith is charged with murdering and raping a twelve-year-old girl. He isin the county jail.
He appearsto meto be severely mentally ill. He has a significant menta illness history.

The caseis now in the pretrial process before this county’s circuit court. We need a preliminary report and any
recommendations for further evaluations by you or other experts by

and afina written report by

| have spoken with the client and he is agreeable to your evaluation of him. He understands you will be evaluating
him on at p.m. | will be present at that time. While | have generally explained the
testing to him, | think it appropriate that you give him more details about your methodol ogy.

The issueswe would like you to address are:

1. IsJack Cary mentdly retarded, mentaly ill?
2. Does he meet the criteria of KRS 532.013 (no death penalty if mentally retarded)?
3. If heismentally ill/mentally retarded, how would Jack’s mental retardation, mental illness affect
a competency to stand trial;
b. confessing crime to police.
4. What was his mental state at the time of the killing and attempted killing
a intentional;
b. extreme emotiona disturbance; what was the trigger?
C. duress, domination
5. What are Jack’ s interpretations, perception of and processing information from the victim, inmates?
6. How does mental retardation affect Jack’ s ability to communicate?
7. What isthe relationship between behavior of Jack under stress, anger, provocation?
8. Thereationship between mental illness (psychosis) and mental retardation.
9. What are causes of Jack’s mental problems?
10. Doespalio, poverty, neglect, abuse, race contribute to mental retardation?
11. What are the treatment possibilities for Jack?
12. Consequences of imprisonment (structure) on Jack before and after 1984.
13. What are the reasons for fluctuations of Jack’s|.Q. scores?
14. IsJack sorry?
15. Why did Jack kill the victim and attempt to kill the inmate? How did this come to happen?
16. Isthiskilling a crime about sex or something else?
17. What isthe relationship between mental illness or retardation and impulsivity?
18. What other areas should we be focusing on?
Your feeof $ and expenses will be paid for in the following manner: Travel time will be compensated as
follows:

Enclosed arethe records and mental health reportsthat we have on Mr. Smith and other materialsrelevant to this case.
We appreciate your help. Asthis consultation is being performed at the request of Mr. Smith’s defense attorney, it is
confidential within the legal and ethical attorney-client and work product privileges, which only the client can waive
upon advice of his counsal. What additional information do we need to provide you with?
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Step 4
Preparing the Expert for Evaluating

Too often attorneys assume that experts know how to prepare
themselves to evaluate the client, i.e., that is part of their ex-
pertise. Yet mental health professionals are just as likely to
“satisfice” as other professionals in order to lighten their
workload. See S.B. Berlin and J.C. Marsh, Informing Prac-
tice Decisions, Macmillan Co. (1993).

Itisimportant for an expert to have as much in-formation and
context as possible about the client and the case before the
expert assesses the client. An expert must, therefore, under-
stand the defense attorney’ s desires and needs, the theory of
the case, the facts, the focus for the evaluation and the neces-
sity for confidentiality. A busy and costly expert must be pro-
vided the case information and background material inaform
that can be easily digested, and aform that will in fact be used
by the expert in the evaluation process.

For instance, if the expert is a psychologist the team might
present the expert with the socid history of the client in both
narrative and chart form, prior school records, relevant prison
records, relevant mental health, medical and military records,
prior mental health test results, work records, therel evant good
and bad facts of the case. This should be organized, identified
and indexed for easy use and retention. A sample table of
contents for a capital case could look like this:

TAB # ITEM

1 A fact timeline.

2. Birth records, family history, client’s baby book.

3. Genogram.

4, 1974-84 Ohio School Records & 1952-53 Georgia
School Records.

5. 1984 hospital records.

6. 1984 Mentd Hesalth Center records.

7. 1989-90 work records.

8. 1990 Middletown Hospital records.

9. 1990 psychiatric evaluation

10. 1991 State Hospital records

11. 1992 prison records

12. Military records
13. Police recordsin this case

The expert must be fully informed of all the good and the
bad data that the prosecution is likely to know about so that
the expert’s opinions are completely accurate and not sub-
ject to being undermined on cross-examination. (Mental
health experts will spread the word about an attorney and
defense team who have abused him or her, potentially burn-
ing bridgesto the entire community of mental health profes-
sionals in a given region.) Provide the expert al relevant
information in away that recognizes the prosecution’s en-
titlement to reciprocal discovery.
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Inform the expert what the defense is, what the mitigating
factors are, what direction the team is moving. Educate pen-
aty experts well on the expansive nature of mitigation in
capita cases. In-form the expert who else he/she must inter-
view, and make sure thoseinterviewstake place. An opinion
must be based on al relevant evidence. Preempt cross-ex-
amination to undermine the expert’ s opinion by demonstrat-
ing that he or she had incomplete information or that the
expert’s opinion is only based on the self-serving interview
with the defendant. Make sure the expert knows that he/she
will have to do things that may not be required by their pro-
fessional discipline in order to increase the chances of per-
suading the triers of fact and reducing damaging cross, e.g.,
talking to defendant more than once, talking to more than
just the defendant, being fully informed of al factsand prior
history of defendant, basing their opinion on as much objec-
tive information as possible; supporting their opinion with
concrete facts and examples, presenting their conclusionsin
more persuasive ways.

Step 5: The Direct Examination
of the Expert: Telling the Story Well

Communicating the reality of the client through the direct
examination of the expert pretrial, at tria or in the penalty
phase of acaseis pivota to persuasion. A persuasive direct
examination is structured in a manner that increases its di-
gestibility, comprehension, and retention by thetriersof fact.
Recent empirical research has found that factfinders' atti-
tudes and behaviors can be shaped by their understanding
and interpretation of events. Presenting events in a story or
narrative form enhances the ability of jurors to understand
events in the way formulated by the storyteller. (N.
Pennington and R. Hastie, Evidence Evaluation in Complex
Decision Making, 51 (2) J. Personality and Soc Psychology
(1986); Insidethe Juror, 1993, chapter 8). Thelegal profes-
sion has begun to adopt this paradigm initsteaching of com-
plex ethical principles to students (N. Morris, The Brothel
Boy and Other Parablesof the Law, Oxford University Press,
1992) and to communicate through argumentation and wit-
nesses presentations compelling, dramatic, and persuasive
stories about their clients. See, e.g., the symposium on
storytelling inthelegal systemin 87 Michigan L. Rev. 2073
(1989).

Commonly accepted working principles for effective com-
munication of the client’s story through the direct

examination of an expert witness include the following:

1. Maximize the Persuasion: Telling the Client’s Story;
Revealing the Client’s Humanity
A. Primacy & Recency: start and end with the most
important, the most persuasive, or what the
factfinders are most interested in.
B. Create our Persuasive Images, Themes.
C. Emphasize the heart of the matter.
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D. Confront & explain the bad to preempt it, or convert
it to be consistent with the theory of the case.

E. Consider the audience: use language they will un-
derstand, answer the questionsthey likely have, dia-
logue with them, do not talk down to them.

F.  Witness is the star; communicate the identity and
the credentials of your expert.

G. Redirect.

2. Attorney’sLeading of the Learning; The Listening
Do not lead except...

Looping

Stretch Out

Narrative Tone, Tell the Story of the Client
Chapter Headings: organi zation for emphasis& per-
suasion

moow»

3. Preparation by Attorney and Expert

A. Thinking
B. Writing

C. Revising
D. Consulting
E. Practicing

4. Organization Based on Plan to Propel the Theory of
the Casg, Tell theClient’s Story, Reveal the Humanity
of the Client
A. Artof persuasion
B. Power of communicating centered on understand-

ing who the audienceisin this case

Do a thorough direct examination, one that re-cognizes the
bad facts and the limitations of the expertise but also one that
emphasizes the good facts and conclusions. Anticipate cross-
examination and preempt the prosecution from revealing bad
aspects. Dealing with the obvious hurtful facts on direct can
minimize their harm. Do not |et the expert overstate informa:
tion, opinions or conclusions.

Put the expert’s information and conclusions in a context
which will increase persuasion. For in-stance, when a psy-
chiatrist testifies, a persuasive context might be:

1. BASIS. The scientific basis for a psychiatrist’'s exper-
tise,

2. QUALIFICATIONS. Thequalificationsof the psychia-
trist,

3. WHAT WASDONE IN THISCASE. What the expert
considered and did in the evaluation process,

4. FACTORSOF CONCLUSION. Thebasis of the con-
clusion,

5. THE BAD and how the bad facts are understood in the
casein away that lessenstheir damage.

It isimportant for the expert to explain the basisfor the con-

clusion, and to explain the nature of the methodology used
toarriveat conclusions. For instance, if the defense psychia-
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trist has diagnosed a personality disorder, it isimportant for
the expert to explain the context for thisdecision to give full
meaning to lay jurors:

1. what apersondlity is,
2. how it develops,
3. how aperson operates in the world, etc.

If apsychologist is presenting atest result, present the con-
text that make the results more meaningful:

what thetest is,

how it was devel oped,

how it was administered,

therationale of the test,

itsresults,

how subjective/objectiveitis,

its degree of confidence,

how widely it is used, etc.

© N U~ WNE

One of the most useful things an expert can do during direct
is to explain the meaning of the constellation of facts lay
witnesses cannot explain, i.e., to offer their expert opinion.
An expert can explain how facts, which on the surface ap-
pear to be only bad, are consistent with the defense or the
mitigation theory.

For instance, if intentiondlity isanissuein acasewhere menta
retardation is the defense, an expert can talk about why the
defendant’s throwing his bloodstained pants away or why
hisrefusal to talk to hisinterrogators after the crime do not
show intentionality or premeditation as much asit is an ex-
pected manifestation of the confusion, fear and subjective
experience of this mentally retarded defendant.

If drugs are the basis for an intoxication defense, an expert
can explain the client’s heavy use of them by talking about
why many peopleturn to drugs, why the defendant turned to
them, why his use escalated, why he had difficulty in con-
trolling hisincreasing use of them, what influence the drugs
had in his actions, whether persons can recover from serious
drug problems, how drug problems are anal ogous to al cohol
problems that may be more understandable to middle class
jurors. An expert can explain that the defendant did not con-
tinue to take drugs to get high, but rather, to avoid the vi-
cious pain of withdrawal.

Experts can explain thereality of what was going on with the
client in common terms of control, stress, and anger. What
are these emotions, where do they originate, how do they de-
velop, how do they explainthisclient and hisacts?If aclient’s
demeanor or affect seems aggravating, an expert can mitigate
that superficial negative view of him by talking about why he
appears as he does.

Use the expert’s direct testimony to emphasize the guts of
your case. One way to do this through direct isto:
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1. setupthebasisfor the conclusions (experience, qualifica
tions, testing, interviewing);
2. havethe conclusions stated,
3. then emphasize aspects of the conclusion (e.g., stress, an-
ger, control, understanding of himself, affect);
4. and restate the expert’ sfindings.

Work to have the expert’ s opinions surrounded by persuasive
witnesses. Have a context for the expert’ stestimony whichis
supported and corroborated with facts and conclusions of lay
witnesses. For instance, in an extreme emotional disturbance
case, present lay witnessesto relate the stressors on the client
and how these influenced him, so the expert opinion that the
client was extremely emotionally disturbed rings true.

Above all, do not lose lay decision-makersin atangle of im-
pressivebut intimidating jargon. If theexpert istestifying about
theclient, work to present the conclusionsin away that jurors
do not fear thedefendant if they believethe conclusions. Place
the information in a full context, and present it in terms that
jurors can connect themselvesto assist in this effort.

Anticipate any evidentiary difficulties with the expert’ stes-
timony, reciprocal discovery, admissibility of underlying
facts, expression of opinion on ultimate facts. Prepare the
defense expert on the potential evidentiary difficulties with
his testimony and the manner to proceed if prosecution ob-
jectionsare successful. Obtain transcripts of the expert’ spre-
vioustestimony and be prepared to deal with any prior opin-
ions.

Preparation is highly predictive of the persuasive qudlity of
an expert’ s direct examination. It has been observed that all
direct examinations “take 1% inspiration and 99% prepara-
tion.” C.L. Hunt, Calling Your Attention to the Direct Ex-
amination: How to Avoid the What Happened Next Ques-
tion, 42 Mercer L. Rev. 619 (1991).

Step 6: Preparing Defense Expert for
Cross-Examination & Improving
Cross-Examination Answers

“Good cross-examination is the successful and unseen clos-
ing of al available escaperoutes. Likewar, it has a strategy
and like all battle, it has atheory. In war however, the first
casualty of battle is often the theory.” D.L. Lewis, Cross-ex-
amination, 42 Mercer L. Rev. 627 (1991).

Therefore, anticipate what theories on which the state could
crosstheexpert. Find out what crossthe prosecutor has previ-
oudly used on similar experts. Familiarize yourself with the
three volume work by Ziskin and Faust, Coping with Psychi-
atric and Psychol ogical Testimony, Law and Psychology Press,
(5th Ed. 1995), and the two volume work by Faust, Ziskin &
Hiers, Brain Damage Claims: Coping with Neuropsychologi-
cal Evidence (1991).
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The most effective experts become better over time on cross-
examination and the client’s story is told all the more effec-
tively. The expert turns what appears to be adamaging or in-
consistent fact into yet another reason which supports the
expert’sanalysis. Thisis usualy done through reframing the
adverse question. M.T. Nietzel and R.C. Dillehay, Psycho-
logical Consultation in the Courtroom (1986) at 113.

Often, thisprocess of anticipating particular crosswill lead the
attorney to dter the direct. Ask the expert what areas present
vulnerabilities and how he or she will respond to possible ar-
eas of cross. Discuss and revise those responses with the ex-
pert. It isessential for the expert to understand the sophisti-
cated strategiesof askilled cross-examiner. Pozner and Dodd,
Cross-Examination: Science and Techniques (1993).

Step 7: Revise Direct Examination

Based upon amock cross-examination of the expert or adia
logue with the expert on what he or she would say, you will
want to reflect what you learn from the expert’s practice an-
swers by revising the direct examination. Role-play experi-
ence—atechniquewith whichthemental health expertisquite
familiar—hel psthe attorney and the expert discover what ap-
proaches will probably be most effective.

Step 8:
Develop Demonstrative Evidence

The “principle nemesis of any trid lawyer is not so much his
adversary as boredom on the part of the factfinder. Ennui dulls
or killsreceptivity to information and argument.” G.P. Joseph,
Modern Visual Evidence (1995) section 1.01. Use demon-
stretive evidenceto increase the understanding and retention of
theexpert’ sinformation, especially onthe most important three
points. For example, blow up or have an overhead of the MM PI
resultsto emphasi ze the concreteness, the objectivity of abasis
of your expert’ sconclusions. Present the client’ sgenogram life
time-line or socia history themes on overheads to emphasize
critical family relationships, and thetiming and order of critical
life events. “ Courtslook favorably upon the use of demonstra-
tive evidence, because it helpsthejury to understand theissues
raisedattrial.” Peoplev. Burrows, 592 N.E. 2nd 997, 1022 (lII.
1992).

CONCLUSION: INTEGRATING THE
EXPERT INTO THE CASE

The defense team would not be using an expert unless the
expert substantially contributed to the case. Therefore, the at-
torney must be disciplined in fully integrating the “expert’s
benefit” throughout the case. Some examples:

A. Motions. Pretrial motions allow attorneys to shape is-
sues around the expert’ s testimony at trial. If a prosecu-
tor has previously cross-examined the expert about a
matter that the defense believes improper, a motion in
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limine to prohibit that cross is appropriate. If the judge
has previously prohibited testimony of an expert in an
area the defense needs to address, amotion in limine to
permit the testimony is appropriate.

Voir Dire. It is essentia to determine such things as if
the prospective jurors are interested in hearing from ex-
perts; believe experts are qualified to render opinions,
and are open to being persuaded by the opinion of an
expert. The defense wants jurors who are eager to hear
from and rely on the opinion of experts.

. Opening. The opening argument is our opportunity to
continue to persuade by preconditioning the selected ju-
rors to the importance of the expert’s opinions on the
issuescritica tothejurors' decision-making. “What does
being raped as a9 year old do to a kid? You will hear
what the effects childhood physical and sexual abuse had
on John from an expert who has looked at hundreds of
physically and sexually abused persons.”

. Cross-Examination of state witnesses. The defense
expert’s opinions will not prevail aone. They must be
supported by our providing a basis for them through
eliciting supporting information on cross-examination
from prosecution witnesses or undermining contrary in-
formation or opinions from prosecution experts via our
Ccross-examination.

. Direct Examination. Persuasionisincremental and con-
textual. The direct examination of the expert must be
crafted to maximize the favorable conclusions. The de-
fense must corroborate the expert’ s conclusions through
the direct testimony of our witnesses.
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F. Closing. With someintensity, focus jurors on how cred-
ibleand persuasivethe expert’ sanalysisisto understand-
ing this case, the client, the client’s behavior.

Conclusion. Theabovedecision-rulesare presented asaguide
to the defense team to optimize the employment of the de-
fense mental health expert witness. However, itisclear that
any attorney incivil or criminal cases (including prosecution
teams) can implement this process effectively. This process
not only serves the advocate and enhances the participation
of the expert, but it serves the public good aswell. Effective
presentation of expertscan help factfindersthoughtfully ana-
lyze acomplex case and render ajust decision.
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Chapter 10: The Fiend Unmasked

Developing the M ental Health Dimensions of the Defense
by James J. Clark; Lane J. Veltkamp; Ed Monahan

A defense attorney litigating a criminal case on behalf of a
troubled client can benefit from using a mental health con-
sultant to help develop and manage the mental health di-
mensions of the case. With the consultant’ s assistance, the
defense team can meet arange of critical goals:

Develop amental health theory of the case that commu-
nicatesthe client’ s subjective experience of the offense,
which isrelevant to criminal cul pability issues.

Find expert witnesses to devel op the mental health evi-
dence and present it effectively.

Brainstorm to devel op astreamlined argument and avoid
hurting the case by overinterpreting the mental health
issues.

Most important, the defense team must create empathy for
the client and reduce misunderstanding of the client’s be-
havior through the careful use of mental health evidence.
By presenting the client’ s actions as an attempt to resolve a
specific problem, it becomes possibleto gain an understand-
ing of the human being behind the act, no matter how mon-
strous the act may be.

When aclient’s mental health plays asignificant rolein de-
termining whether he or sheisguilty, or what degree of pun-
ishment is appropriate, a defense attorney cannot provide
competent representation without the assistance of a mental
health consultant. This article provides a realistic view of
what mental health experts can and cannot offer and how to
make the best use of their servicesto defend your client.

Your relationship with the expert

It is often imperative that an attorney include mental health
testimony as apart of the defense, but mental health experts
present attorneys with a dilemma. On the one hand, attor-
neys need such expertsto offer evidenceregardingaclient’s
behavior, incompetence, insanity, or mitigating factors. On
the other hand, these experts can sometimes seem unpre-
dictable, stubborn, superficial, and obliviousto the pressing
needs of the case.

Deciding on a specialist. Before choosing a mental health
specialist, itisimportant to devel op an accurate mental health
history of the client. On the basis of that history, the attor-
ney can formulate arange of possible mental health theories
to explain the client’s behavior and then decide what spe-
cialist might be appropriate for the case.

Evaluating the expert’s report. Consider the following
example:
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Feeling that your client has some very serious men-
tal problems, but unable to formulate exactly what
they are or to identify what relevance they have to
the case, you hire Dr. Sanley Jones, a psychiatrist,
to testify regarding your client’s apparent mental
illness. Dr. Jones conductsa psychiatric interview
of the client, which includes a mental status exam
and a medical and psychiatric history. Hereports
his conclusions: The client’s lifelong antisocial
behavior justifies a DSM-111-R diagnosis of Anti-
social Personality Disorder (that is, a diagnosis
based on the American Psychiatric Association’s
Diagnostic and Statistical Manual of Mental Dis-
orders (American Psychiatric Press, 3d ed. Rev.
1987)). You complainthat Dr. Jones sfindingsgive
you no better under standing of your client than you
had before and that Jones, your own expert, isre-
vealing information that will be viewed only as
harmful by the fact finders.

Many attorneys who find themselves in a similar situation
feel they have no basis for further dialogue with the expert
who has rendered an unhelpful or damaging diagnosis. Can
it really be argued that Dr. Jones's examination yielded in-
valid or incomplete results? What background knowledge
can an attorney marshal to make clear to Dr. Jones what
kind of examination would be useful to help others under-
stand the meaning of the client’s behavior?

Some attorneys use guides to mental health evaluations, but
such guides describe only the components of the evaluation
and cannot speak to the validity of the opinion formed by
the evaluator. (See, e.g., John Blume, Mental Health I ssues
in Criminal Cases: The Elements of a Competent and Reli-
able Mental Health

Evaluation, The Advocate 42-46 (Aug 1990).) For example,
it takes yearsto refine the technique of conducting a mental
health interview, an extremely complex social interaction
that is difficult for laypersons to eval uate.

Reducing unpredictability. An equally difficult problem
arises when the expert provides the attorney with an analy-
sis favorable to the defense, but this analysis does not hold
up in court — or actually backfires.

In another case, you hire a neurologist, Dr.
Hopkins, to testify that your client is brain dam-
aged. Dr. Hopkins takes the stand and describes
the client’s history of head injury. He carefully
explains the results of the neurological examina-
tions, including the electroencephal ogram (EEG)
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and even a magnetic resonance imaging (MRI). It
seems like science at its best. Under cross-exami-
nation by the prosecutor, Dr. Hopkins acknowl-
edges that this type of serious organic damage is
not reversible. Unfortunately, the jurorsare so ef-
fectively persuaded that they formtheview that such
severe damage, so carefully documented, describes
the defendant as a “ Frankenstein’s monster,” not
amenable to treatment or restraint without danger
to others.

Deana Dorman Logan, in her excellent discussion of this
problem (IsIt Mitigation or Aggravation? CACJYForum 14-
20 (Sept-Oct 1989) [“ Mitigation or Aggravation?”]), sug-
gests that the introduction of mental health evidence can
cause jurors to either empathize with the defendant or see
the evidence as further aggravation requiring aggravated
penalties, including a death sentence, in order to ensure
society’s protection. In the case just described, the client
was indeed brain damaged. How could the powerful scien-
tific evidence of theinjury be marshaled to help the criminal
defendant? Or should this evidence not have been intro-
duced at al?

Consulting experts and testifying experts

We classify mental health experts as either consulting ex-
perts or testifying experts. Consulting experts become part
of the defense team and help the attorney devel op the men-
tal health theory that will be argued in the case. Testifying
experts conduct eval uations specific to their field of exper-
tise and testify to the results as a witness for a party.

You have hired Rita Johnson, a licensed clinical
social worker, to assist you in handling the mental
health problemsin your criminal case. Ms. Johnson
carefully studies various social and mental health
records of the client and then conducts several in-
terviews with your client. The records reveal an
extremely dysfunctional family background, includ-
ing strong indications of childhood sexual abuse.
Working with you and your staff, Ms. Johnson helps
construct a developmental time-line of the client’s
life and a genogram (family tree). The time-line
reveal sseriousinconsistenciesand gaps, along with
several early childhood head injuries and a long
history of involvement with community mental
health agencies.

While Ms. Johnson understands your desire to
present the client as a paranoid schizophrenic, she
has grave doubtsthat thisisavalid diagnosis. She
observes that the client has never received a thor-
ough neurological examination and recommends
that you hirea personwith expertisein family theory
and the eval uation of childhood traumas. Shealso
recommends a neuropsychologist to test for brain
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injury and to provide a detailed report of theclient’s
brain functioning. After reviewing these experts
reports, you decide to hire a neurologist to corre-
|ate the neuropsychological evidence. These ex-
pertstestify at trial.

Why should the defense spend more money and time on a
mental health consultant when it seems less expensive and
easier to limit oneself to mental health expertswho will only
evauate and testify? Alternatively, why not hire a mental
health professional who will both consult and testify? As
discussed in some detail below, the consulting expert who
does not testify is an important player with auniquerole on
the defense team.

Correcting for the bias of the expert witness

Sacial psychology research demonstrates that experts tend
to assess clients only from their particular professional van-
tage points. Asaresult, clientswill be diagnosed as suffer-
ing from problems the expert has the ability to detect and
the resources to label and treat. (Dennis C. Turk and Peter
Salovey, eds., Reasoning, Inference and Judgment in Clini-
cal Psychology (The Free Press, 1988) [“ Reasoning, Infer-
ence”]; Jurgis Karuza, Michael A. Zevon, Vita C.
Rabinowitz, and Phillip Brickman, Attribution of Responsi-
bility by Helper and Recipients, in Thomas A. Wills, ed.,
Basic Processesin Hel ping Relationships 107-29 (Academic
Press, 1982).) A psychiatrist may be extremely skilled at
developing a Diagnostic and Statistical Manual (DSM-I1-
R) diagnosis but have little ideaabout how family dynamics
or environmental deprivations have shaped the client. A
clinical social worker may have expertise in psychosocial
and family dynamicsissues but erroneously neglect the com-
plex biological issuesinvolved in the case.

This “dominant orientation” phenomenon can lead to sev-
eral problems at the level of assessment:

1. Theexpert may uncover issuesthat pertain to hisor her
area of expertise but report no other finding. Thus, the
report may describe accurately only afew dimensions
of the client’s personality and behaviors.

2. The expert, finding no sign of problems in his or her
area of expertise, may report the absence of significant
mental health issues and thereby mislead an attorney
into believing that there are no helpful mental health
explanations available.

3. The expert may identify various mental health issues
but, believing many of them to be insignificant, may
choose not to report them or remain unwilling explore
them further.

4. Theexpert’'sanaysis, while helpful, may need abroader
context or corroborating findings from other mental
health perspectivesto fully and persuasively communi-
cate the meaning of the client’s behavior.
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Let's say that in the first case described above, Dr. Jones
was asked about the client’s family background, but he was
confident that family background, while worthy of notice,
was not a sufficiently powerful explanation for the
defendant’ s psychopathology. Dr. Jones refused to conduct
more thorough family interviews or testify in more detail
about thefamily background, saying it was“ awaste of time.”

A consulting expert would be vigilant for these situations
and alert the attorney to the strengths and weaknesses of
different mental health evaluation. The consultant can sug-
gest other mental health evaluations that will complement
and strengthen weak or incomplete evaluations. The con-
sultant can aso advise the attorney on ways to approach
experts who are resistant to continued dialogue and analy-
sis.

It istoo easy for even the sophisticated attorney to missthe
consequences of the mental health expert’s particular pro-
fessional orientation. A consultant can help the attorney by
identifying the orientation of the testifying expert and dis-
cussing the use of other expertswith differing expertise. The
incisive testimony of the expert witnessisirreplaceable, but
it must be used with caution and only in the context of the
entire mental health strategy of the case.

Sorting out theroots of violence

Perhaps the most important reason to work with a consult-
ing expert is to alow the defense to thoroughly consider
competing and complementary mental health theories of the
case. Do not see this as an opportunistic stance; rather, it is
based on atheoretical understanding of violence. Psychia-
trist Dorothy Lewis has developed a compelling argument
that there are multipleinfluences on the devel opment of vio-
lent individuals. (The Development of the Symptom of Vio-
lence, in Melvin Lewis, ed., Child and Adolescent Psychia-
try: A Comprehensive Textbook (Williams and Wilkins,
1991).) Theseinfluencesinclude:

* Biological contributions: Predispositions to violence
resulting from differences in genetics, hormones, neu-
rotransmitters, and neuroanatomy as well as the inter-
action of all brain functions.

e Experiential contributions: Family dysfunction, inad-
equate nurturing, disrupted attachment, sexual and
physical abuse, and other trauma experienced by indi-
viduals during childhood and adolescence. (See aso
Thomas W. Miller and Lane J. Veltkamp, The Adult
Non-survivor of Child Abuse, 87(3) J. of the Ky. Med.
Assn. 120-24 (1989).) We include psychosocial syn-
dromes such as “battered wife syndrome” and “child-
sexual-abuse accommodation syndrome” in this cat-

egory.
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e Social and cultural contributions: The impact of be-
longing to social groups such as gangs, living in high-
crime neighborhoods, and exposure to violent mediaas
well as the financial and emotional rewards for antiso-
cial, violent behavior in our society.

The search for the etiology of violence has taken multiple
pathways. Much of this research is still in its early stages,
suggesting that our understanding of aggression and of vio-
lent crimein particular islimited. Unfortunately, thisis not
the stance many expert witnesses take when they testify —to
the delight or chagrin of the attorneys trying the case. An
individual cliniciantypically prefersoneor two of theseetio-
logical explanations because of training, expertise, and core
beliefs, but athorough evaluation of the client requires that
the attorney explore multiple explanatory pathways, espe-
cially when the defense’ smental health argument isinitially
being considered.

Helping to prepare a multipathway defense

A consulting expert who is aware of the complexity of the
situation can help the defense gain a more redlistic view of
the client. The exploration of many possible explanations
for the client’s behavior may prove frustrating initially, but
itisan approach that can have long-term benefits. Tryingto
make your case with a ssmple, quick explanation may be
disastrous, as the argument can often be destroyed by an
effective cross-examination or refuted by a better-informed
prosecution witness.

A carefully constructed multipathway theory may still be
vulnerableto attack, but it can retain its basic integrity even
if one dimension of the argument isrefuted. If the attorney
decidesto present only one explanation, the earlier explora-
tion of many pathways can still help the defense prepare to
argue against completing explanations that may be used by
prosecution experts.

Theclient’sstory. Anargument against the multiple-path-
ways approach is that it is too difficult for the defense to
integrate several explanations into a coherent, persuasive
presentation. 1f we accept the current empirical findings of
social psychologists, we understand that jurors process in-
formation most readily if it isin narrative form; that is, in
the form of a story. (Nancy Pennington and Reid Hastie,
Evidence Evaluation in Complex Decision Making, 51(2) J.
Personality & Soc. Psychology (1986); Explanation-based
Decision Making: Effects of Memory Structure on Judgment,
14(3) J. Experimental Psychology: Learning, Memory &
Cognition (1988).)

Rather than developing simply alist of arguments, the attor-
ney must develop aformulation, weaving the multiple men-
tal health issuesinto the larger story of the client being told
inthevoir dire, opening statement, examination of witnesses,
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and closing argument. Inthefollowing, we offer some strat-
egies for constructing an effective mental health story.

All behavior has meaning. The most frequent approach to
evaluating persons is to employ a bio-medical model that
emphasizes psychopathology. While it is not our intention
to recommend routine exclusion of the biomedical model,
webelievethat relying onit aloneisaserious mistake. Even
if the diagnosisis not as prejudicial as “antisocial personal-
ity disorder,” emphasis on psychopathology tends to em-
phasize the differences between the client and the fact find-
ers and to decrease the likelihood of an empathic connec-
tion.

In our experience, a biopsychosocial assessment that elicits
the client’ s experience of the offense in the context of hisor
her life situation offers the key to the jurors gaining a more
profound understanding of the defendant. This approach
was recommended in the early twentieth century by Alfred
Adler, who argued that “all behavior ispurposeful.” (Harold
H. Mosak, Adlerian Psychotherapy, in Raymond J. Corsini
and Danny Wessing, eds., Current Psychotherapies (Pea-
cock Publishers, 4" ed. 1989).) Contemporary cognitiveand
phenomenological approaches emphasize that understand-
ing even maladaptive coping behavior is possible when the
clinician explores the “appraisals,” or readings of the situa-
tion, made by the client, even when these appraisals may not
be ordinary or prosocial. (Susan Folkman and Richard S.
Lazarus, Sress, Appraisal and Coping (Springer, 1984).)
We argue that no matter how bizarre or inexplicable behav-
ior seems initially, by understanding the subjective experi-
ence of the client and how his/her actionswere an attempt to
solve a problem or deal with a stressful situation, the ob-
server can begin to see the ultimate purpose of the behavior.

The prosecution presents evidence that your client
murdered her husband with a gun, dismembered the
body with an axe, and then buried the evidence. Care-
ful evaluation of the client reveals a woman who had
been beaten and terrorized by the victim for seven
yearsand had witnessed himabusing their two young
children. You lay out this history in some detail and
present a thorough history of the client’s impover-
ished development in a dysfunctional family-of-ori-
gin in which she was sexually abused by her alco-
holic father. Your expert testifies that after seeking
help fromvarious social service agenciesand receiv-
ing inadequate responses, the client killed her hus-
band to save herself and her children from further
abuse. Thetestimony includesa videotape of theclini-
cal interview of the client describing her childhood,
the marriage, and the overwhelming conditions that
drove her to this self-protective act. You integrate
thisstory under therubric “ battered wife syndrome”
in the voir dire, opening statement, examination of
witnesses, and closing argument.
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Eliciting empathy for your client. Another way to con-
ceptualize this approach isto think of an empathy / compas-
sion “equation” that includes the issues discussed by Logan
(Mitigation or Aggravation?, supra) and the multiple dimen-
sionswe described above. Such an equation might look like
this:

Family dysfunction &
Childhood traumas
+
Other psychiatric &
Neurological evidence
+
Client’s subjective
purpose behind acts
+
Lack of support
network, help,
or treatment

Empathy & compassion
for the client

The consultant must help the attorney and the expert wit-
nesses present this entire equation to thejury in order for the
evidenceto explain persuasively the client’s behavior. Our
experience has taught us that leaving out any one of these
variablesincreases the risk that mental health evidence will
be meaningless, fragmented, or even aggravating. Consider
what happens in the following case when the equation is
incomplete.

Your client isfound guilty of shooting, stabbing, and
driving over threeelderly victims. During the penalty
phase, the mental health experts testify that your cli-
ent came from an extremely deprived childhood that
included being battered, sexually abused, and ad-
dictedto drugs. You also demonstrate that child-pro-
tection services never developed a plan for your cli-
ent and that, as a child, she was in five foster homes
in seven years. Despite viewing a videotape of this
interview and hearing sympathetic testimony by a fam-
ilyfriend, thejurorsvoted for the death penalty. When
one member of the jury was later asked about her
decision, she said that she felt badly about the
defendant’ s childhood but believed that so heinous a
crime was beyond under standing and excuse.

In this case, the client’s childhood traumas included attach-
ment disruption, sexual victimizations (including being sold
into prostitution), introduction to drugs as a child, and re-
peated exploitation by others. However, the defense never
explained to the jury why the violent crime occurred. With-
out aconvincing link between theviolent actsand theclient’s
tragiclife history, these offenses remained unfathomable and
horrifying to the jurors — a lethal combination.
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To ensure that jurors and judges understand the defendant
compassionately rather than see him or her asamonster, the
defense must take the following three steps when presenting
mental health evidencein criminal cases:

1. Vividly describe and fully explain the client’s family
dysfunction and childhood traumas.

2. Explain why this violent behavior was purposeful for
the client, that is, why the behavior occurred.

3. Explainwhat could have happened to prevent thistragic
event from taking place.

In the example, step one was done well, but steps two and
three were not done at all. The defense never emphasized
that the defendant’ s drug abuse mediated the psychological
ramificationsof her childhood experiencesand that her adult
rage — disinhibited by drug use — was directed toward per-
sonswho were very much like those who had victimized her
asachild and adolescent. Furthermore, thejury never fully
understood that through mismanagement and ignorance, the
institutions of local law enforcement, child welfare, and
mental health not only failed consistently to protect the de-
fendant but in fact exposed her to new victimizations. The
defense needed to highlight clearly these recurring themes
asalink between the defendant’ slife history and the violent
acts the jury was being asked to examine.

Jurors can psychologically deal with aheinous crimeif it is
presented in the context of acompelling and coherent story.
Evenif thisisnot alwaysasufficient condition, it seemsthat
it is a necessary condition for the jury to be able to empa-
thize and connect with the humanity of the client.

Developing a mental health argument that integrates the
defendant’ slife story and itsrelationship to the crime, while
simultaneously grounding the argument in valid mental
health theory, is a daunting enterprise. It requires time,
money, competent consultation, and expert testimony. How-
ever, such a presentation can be extremely persuasiveif itis
well prepared and delivered. While each expert witness can
present a piece of the story, the consulting expert assists the
attorney in developing the theory that drives al the testi-
mony and the narrative that integrates and explainsit to the
jurors.

Consultants can help exclude unnecessary information that
may derail the defense, encourage spurious correlations, or
foster overinterpretation of information. These “cognitive
errors’ can lead to invalid inferences that derail the defense
team and, later, thejury. (See Paul E. Meehl, Psychodiagno-
sis (Norton, 1972); Turk and Salovey, eds., Reasoning, In-
ference, supra.)

Theskilled criminal defenseinvestigator whoisableto track
the long paper trail of a client’s life provides the defense
team with important clues to the mental health issuesin the
case. Duetothelimited timeand money involved, itiseven-
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tually necessary to direct the investigation and data analysis
to specific areas. Thisiswherethe consulting expert comes
in. The consulting expert can read this voluminous record
and then recommend what further mental health investiga-
tion might prove most fruitful.

When the attorney, paralegal, and investigator brainstorm
with the consulting expert, new ideas and ateam consensus
for future efforts often emerge. One forum for brainstorm-
ing is ateam meeting to look at the client’s developmental
time-lineand vigorously discussissuesfromthe mental health
and legal points of view.

Collaborative preparation can encourage development of a
streamlined argument and prevent presentation of too many
expert witnesses. Cognitive psychology teaches usthat pre-
senting too much information can befuddle personswho are
asked to perform complex tasks of memory and judgment.
How many mental health experts should jurors hear? As
many as can help them remember the client’ s story and inte-
grate the variables in the empathy / compassion eguation
described above. No more, no less.

Finding appropriate expert witnesses

The consultant can help the attorney hire witnesses whose
expertisewill beapplicableto the case. Having worked with
the consultant to develop several possible mental health ap-
proaches for the case, the defense team can then seek wit-
nesses with particular expertise.

Just as we would not recommend choosing a psychothera-
pist by calling thefirst number in the Y ellow Pages, werec-
ommend against choosing an expert based only on reputa-
tion or credentials. The consultant can help identify persons
who are competent mental health practitioners and who will
be comfortable with the overall mental health theory of the
case. For example, the consultant can help the defense team
decidewhether to hireaclinica psychologist, neuropsycholo-
gist, neurologist, psychiatrist, psychopharmacologist, clini-
cal socia worker, or some combination of these specialists.

Consultant asliaison between attorney and experts

Because the consultant is familiar with the specialized lan-
guage and “culture” of mental health experts, he or she can
help the attorney and the experts to develop good working
relationships. This liaison work can continue after the ex-
pert is hired, through the processes of evaluation, report
writing, and testimony. The consultant can, for example,
encourage busy, experienced forensic experts to be more
invested in the case because they perceive the defense team
as efficient, approachable, and committed.

The deliberate development of a relationship between the

attorney and the testifying expert is a critical role for the
consultant. By helping to resolve disagreements and misu
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derstandings between the expert and the attorney, the con-
sultant not only enhances communication but improves the
expert’ s subsequent testimony. The more complex and dif-
ficult the case, the morelikely difficultieswill arise between
the testifying experts and the attorney. A sturdy relation-
ship isthe only hopethat the collaboration will survivethese
predictable conflicts.

L egal and ethical aspects of using a consultant

A mental health consultant’ s work is protected by the Sixth
Amendment guarantee of counsel as well as the attorney-
client and work-product privileges, because the consultant
“has the same obligations and immunities as any member of
the prosecution or defense team.” (ABA Criminal Justice
Mental Health Standards (1984) Standard 7-1.1©; Miller v
District Court, 737 P.2d 834 (Colo. 1987).) Notably, the
testifying expert’ s work is subject to some discovery (Stan-
dard 7-3.8), but the consultant’” work is beyond the reach of
the court or the opposing party. (See, e.g., Federa Rules of
Criminal Procedure 16(b)(2).)

These protections are critical to the full functioning of the
consultant / attorney relationship and markedly distinguish
therole of the consultant. If aconsultant’s work were sub-
ject to discovery, the possibility of frank dialogue between
the attorney and the consultant would be nonexistent. The
consultant thusis an invaluabl e resource, and can communi-
cate, advise, and work out astrategy at length with the attor-

ney.

When attorneys obtain expert assistance, they usually hirea
testifying expert whom they may ask to double as a consult-
ant because this seems more efficient or because economic
constraints demand it. However,

[d]ifficulties arise when professional s attempt to serve
in the dual capacities of evaluator and consultant.
Ideally, these roles should be separated so that the
objectivity of an evaluation is not contaminated by a
long-standing consultative rel ationship between apro-
fessional and an attorney.

(Commentary to Standard 7-1.1©.)

It is also unwise to have a testifying expert involved with
information or discussions that are consultative in nature,
because consultative work isexposed to discovery. Tomaxi-
mize the value of the experts’ assistance, separate individu-
als must perform the two distinct roles. Asking one expert
to perform both potentially contradictory roles will create
conflicts, introduce needless limitations, and force the de-
fense into unsolvable dilemmas.
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Resour cesto hire a consultant

Unfortunately, lawyers too often put little effort into trying
to securefundsfor expertsand therefore seldom receive fund-
ing for an expert consultant or for atestifying expert. How
can an attorney obtain the money to hire a consulting expert
aswell as atestifying expert?

A client rarely has sufficient resources (or afamily with suf-
ficient financial resources) to retain aconsulting expert. More
often, the client and his or her family and friends are indi-
gent. Experts must be retained through outside resources.

Onestrategy isto recruit mental health consultantswho work
in academic settings, especially research and training uni-
versities. Some may be willing to assist because of a belief
in the value of the work, the quest for valuable experiences
for clinical teaching, or the need to devel op research projects
to meet the demands of “publish or perish.”

The most frequent means used to obtain funds to hire an
expert consultant isarequest to ajudge to order the funding
authority —the county, state, or federal government —to sup-
ply the funds. Case law across the nation clearly instructs
that a substantial threshold showing is necessary before a
court is statutorily or constitutionally required to authorize
the money and that the showing must demonstrate the fol-
lowing eight features:

1. Kind of expert required.
2. Type of assistance needed from that expert (investigat-
ing, testing, consulting, evaluating, testifying).
3. Name, quaifications, fees, estimated total costs.
4. Reasonableness of expected costs.
5. Basisfor the request, showing that expert help is “rea-
sonably necessary”:
a. objective, e.g., prior mental health history;
b. subjective, e.g., observation of bizarre behavior by
attorney;
c. legd, eg., relevance of mental state to culpability;
d. competenceand national standardsrequirementsfor
effective representation.

1. Caselaw and statutes affording right to expert.

2. Unavailability or inadequacy of available state-em-
ployed and — funded experts.

3. Supporting information, such as affidavit of proposed
expert or mental health records of the client.

(Edward Monahan, Obtaining Fundsfor Expertsin Indigent
Cases, 13(7) The Champion 10-18 (1989).)

Fundsfor both consulting and testifying expertsare provided
with increasing regularity when the attorney makes a com-
petent threshold showing. (Ake v. Oklahoma, 470 U.S. 68
(1985).) Akeexplicitly recognizesthe necessity of accessto
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both testifying and consulting experts. As a guarantee of
Fourteenth Amendment due process when the threshold
showing has been made, the Ake court determined that an
indigent defendant isentitled not only to an expert who would
conduct aprofessional exam, help determinethe viability of
a defense, and testify but also to one who would “assist in
preparing the cross-examination of a State’ s psychiatric wit-
nesses’ (e.g., aconsulting expert).

Characteristics of a consultant

What type of person makes an effective mental health con-
sultant for criminal cases? Werecommend looking for seven
main characteristics when you consider hiring a consultant
for your case:

1. Expertise in the area of family theory and a
biopsychosocial systems orientation. (GeorgeL. Engel,
The Clinical Application of the Biopsychosocial Ap-
proach, 137(5) Am. J. Psychiatry 535-43 (1980).)

2. Expertise in detecting childhood trauma and a clinical
understanding of how it affects persons later in life.

3. In-depth background in human development research
and theory, along with a practical knowledge of psy-
chopathology and the ahility to “translate” this special-
ized knowledge for laypersons.

4. Understands human behavior as purposeful and sees
even violent behavior as often an attempt to meet crises
and to solve problems.

5. Aninterdisciplinary orientation and an understanding
of the expertise of mental health professionalsfromdis-
ciplines other than his/ her own.

6. Enjoysworking with attorneys, investigators, and para-
legals, and understands and appreciates legal ethics as
well as the criminal justice system’s valuing of the
adversarial process.

7. Perhapsmost critical: Seestheclient asahuman being
who is ultimately comprehensible and deserving of the
best mental health assistance and advocacy possible.

Conclusion

To successfully defend a client, an attorney needs to dem-
onstrate how the defendant’ smental condition wasthe proxi-
mate cause of the criminal act that was committed, and then
be able to show that that condition is subject to remediation.
A consulting expert can help attorneys devel op apersuasive
mental health theory of the case, choose competent expert
witnesses, and develop a narrative that integrates the vari-
ablesof theempathy / compassi on equation described above.
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Chapter 11: Social Histories and Forensic M ental
Health Evaluationsin Forensic Cases e

by Robert Walker

EDITOR’'SNOTE: Thisarticle was commissioned by The
Advocate to inform its readers of the standard of practice
for social historiesin capital cases where a defendant’ slife
is at stake and where the constitutional focusis not only on
the client’s crime but also who the client is. It is likely that
social histories of a lesser degree will increasingly be rel-
evant in non-capital criminal cases where the mental state
of the accused is informed by the context revealed by a so-
cial history.

This paper explores the features of social historiesin foren-
sic mental health practice. Thetitlerefersto social histories
but in fact the better term isbiopsychosocial evaluation since
itisamore comprehensive concept. Inforensic practice, par-
ticularly in capital cases, the socia history becomes the or-
ganizing representation of clinical content and thus must
capture biological, psychological, and social characteristics
of the individual.

There are three mental health evaluations that have use in
forensic environments: psychiatric evaluations, psychol ogi-
cal assessments and biopsychosocial evaluations. Statutes
and individual court practicesinfluence which of thesethree
is relevant in various proceedings. The psychiatric evalua-
tion typically focuses on the diagnosis of mental disorder or
mental state of a defendant. The psychological assessment
uses various instruments to outline and define personality
traits, emotional or psychological disorders and intellectual
capacity. The biopsychosocial is the integrative assessment
of an individual that brings medical, psychological, social,
familial, educational, economic and cultural factorsinto a
comprehensive evaluation of the person. It can either pre-
cede other more specific evaluations or it can serve as the
summative assessment that blends findings from other re-
ports. Where the psychiatric is performed only by psychia-
trists and psychologicals by psychologists, the
biopsychosocial is performed by clinical social workers,
psychologists and other nonmedical mental health profes-
sionals. When correctly performed, the biopsychosocial
evaluation summarizes all the significant factors in a
defendant’ slife and presents the most salient characteristics
in comprehensible ways. This comprehensive quality ac-
counts for the increasing importance of these evaluationsin
criminal proceedings - particularly for capital cases.

In clinical settings outside the forensic realm, the
biopsychosocial evaluation summarizes the person’s devel-
opment and current living situation so asto set the stage for
treatment. In fact, the objectives and methods of the treat-
ment plan should arise directly from the findings of the
biopsychosocial assessment. In clinical situations, the
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biopsychosocial is but a tool to support the treatment pro-
cess, its only readers should be other clinicians and its con-
tents should be understood solely in the context of treatment
processes. Non-clinical uses of clinical information, how-
ever, appear to be on the increase. Disability claimsand in-
surance claims call for the release of medical records and
numerous other legal and quasi-legal proceedingsdrag clini-
cal recordsinto their processes. Furthermore, cliniciansfrom
al mental health disciplinesfind themsel vesdrawn into court-
room proceedingsto render opinions about their clients based
on what has been learned during treatment episodes. What
one learns in the context of treatment is likely to be very
different from what is learned in forensic processes. The
translation from therapist-helper to courtroom player cre-
ates considerabl e ethical quandary for the conscientious cli-
nician (Strasburger, Gutheil, & Brodsky, 1997). There is
perhaps wisdom in keeping the two realms distinct rather
than allowing them to be blended into one all-embracing
role for the clinician.

The use of aclinical document for other than clinical pur-
poses is generally a misuse of the information.

What is at issue hereis not the use of mental health experts,
but the proper way to go about using biopsychosocial infor-
mation in forensic settings. The recommended way to do
thisis not to use existing eval uations which have been writ-
ten out of context, but to conduct eval uations with the foren-
sic situation clearly defined as the purpose and audience of
its findings. Nonmedical mental health professionals might
feel intimidated by psychiatric presencein criminal proceed-
ings. Thisdiscussion of theingredients of abiopsychosocial
isintended to increase the level of professional competence
and personal confidencein these eval uations. Thoroughness
isthe essential factor and the clinician who pays attention to
detail will have no reason for anxiety about other profes-
sional opinions that vary from the biopsychosocial. Well-
developed psychiatric and psychological opinions should
cover much of the same ground as that covered by the
biopsychosocial evaluation.

The Forensic Per spective

Theterm forensic is used throughout this paper asif it were
aunitary notion. It isnot; it covers awaterfront of legal and
quasi-legal proceedings in criminal and civil areas. There
are considerable differences in the form and content of fo-
rensic evaluationsin these different environments. Thisdis-
cussion focuses on the criminal arenawithinwhich thereare
threedistinctly different forensic perspectivesthat condition
the nature and methods of the evaluation. This perspective
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arises out of the legal context of the assessment. The three
contextsinclude defense, prosecution and friend of the court.

As the reader reviews the purposes of the forensic
biopsychosocial below, attention should be paid to the legal
context of the evaluation. For example, the defense posture
generaly callsfor more attention to theindividual and com-
plicating features of a case - the mitigating and aggravating
circumstances. A prosecution perspective, on the other hand,
will bundle the pathological descriptorsthat convey the de-
gree to which the defendant is different from “ us’, the ju-
rors and officers of the court and how he is incapable of
reform. Thefriend of the court position most nearly approxi-
matestraditional clinical perspectivesinthat it appearsto be
more “objective” (an illusion) by not taking an adversarial
role as do the two others. The “friend”, however, can be
drawn into the adversarial process upon rendering an opin-
ion. The “default” perspective used throughout this paper is
the defense role, but the reader should be aert to the differ-
ent possibilities as each topic areais covered.

The Purpose of a
Forensic Biopsychosocial

The purpose of aforensic biopsychosocial isfour-fold: 1) to
present salient clinical features in a narrative context, 2) to
present a plausible portrait of the person that invites empa-
thy, 3) to offer acomprehensible context for the actionstaken
by the individual and 4) to assess the individual’ s potential
for change or rehabilitation.

1) The Narrative Context: In clinical settings, profes-
sional descriptions of a“client” are often collages of infor-
mation about his or her key life events, symptoms, thought
processes and qualities of emotion and mood. The profes-
sional understands the structure of the information and has
little difficulty moving from one domain of information to
another. There is a conceptual order to the clinical docu-
ment that follows agreed upon formats for describing the
client's level of functioning. By contrast, there is merit to
using a historical or narrative structure for presenting in-
formation in forensic evaluations so that jurors can begin to
understand the evolution of the person in the environment.
The narrative context does not mean that the eval uation must
bewrittenin astrictly historical way, but that the fundamen-
tal narrative structure of the individual’s life is captured in
thereport. The narrative can be part of the summary of find-
ings, where the clinician gives a meaningful view of thein-
dividual or it can be at the introduction of the evaluation. At
aminimum, the clinician should use narrative to capture the
presenting situation for the evaluation - namely, the events
leading up to and including the crime.

From a defense perspective, the clinician should define the
individual’ s psychiatric or psychosocial disordersinthe con-
text of theindividual’s history. The juror can begin to make
inferences about causes and effects based on the narrative of
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events. Most of us understand our own lives in the context
of our “story,” the events that have occurred and the things
we have done and, sincejurorsare generaly “lay” people, it
makes sense to build upon their accustomed ways of under-
standing life. Life events can begin to delineate mitigating
and aggravating circumstancesthat can influencethe court’s
understanding of the crime. From a prosecution perspective,
the pathology will be stated in conclusive and absoluteterms
so as to portray the depth of disorder present in the defen-
dant.

2) Plausible Portrait: The prosecution’s presentation of
factsin acriminal proceeding is designed to show how the
defendant is different from the othersin the courtroom. There
isacircularity toitsargument: the person’ sacts demonstrate
his or her barbarity and the very barbarity of the individual
helps explain why he or she could have done what he or she
is accused of. The intent of the approach isto convince the
juror of the “otherness’ of the criminal, the demonic qual-
ity; itisdesigned to destroy empathic feelings, for if one can
identify with the criminal, then punishment becomes harder
to decide. Prosecution wants to reduce the defendant to an
abstraction or a“thing” that is distinctly different from the
juror. Defense strategies, on the other hand, attempt to di-
minish thewillful quality of the defendant and so they either
demonstrate the degree to which the defendant was avictim
or they aim at establishing the image of areal person with
whom the jury can identify. Juries have difficulty with por-
trayalsthat exaggerate the victimhood of the defendant. What
ismore compelling isarealistic portrait of theindividual as
someone with whom one can identify; it must be aplausible
person - neither too demonic nor too helpless.

The applied behavioral sciences have tended to move away
from the study of intentionality. Most clinical discussions of
a client’s behavior will focus on the various biochemical,
social, environmental and developmental influencesthat can
account for the client’s actions. Intentionality is generally
not a concern except with those individuals who are seen as
being personality disordered. In these cases, the clinicians
may attribute problems to intentionality.

Criminal justice, however, places a high degree of impor-
tance on intentionality since it is a formative ingredient in
determining degree of criminality. The forensic portrait
should capture the degree to which the individual truly has
available choices and the degree to which he or she recog-
nizes and acts on those choices.

3) Environmental Context: No one exists in a vacuum.
The art of forensic assessments for the defense lies in con-
veying the texture of the defendant’ sworld. Choicesalways
seem abundant when the crimeisreviewed in the courtroom.
In the removed and rational environment of thetrial, itisin
fact difficult toimagine adefendant not having choices. One
of the goals of the forensic biopsychosocia isto render the
congtraints of theindividual’ sworld. Thisisnot an easy task,
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since the evaluator might not have a good feel for the sub-
stance of the individual’s environment and culture. If the
evaluation does not capture this quality of the individual, it
will have missed a salient feature that is essential for the
juror to understand. The evaluation should define the spe-
cific features of the environment, both during the defendant’ s
development and during the period when the crime was com-
mitted. The prosecution stance is that the defendant’s envi-
ronment afforded as many positive as negative choices.

4) Rehabilitation Potential: Theevaluation should describe
the individual’s strengths or redeeming features that point
toward positive change with appropriate support or treat-
ment services. A very bleak and tormented life might show
considerable potential for growth and development in spite
of al thegrim historical events. Prognostic statements should
be framed in terms of realistic potentialities.

These four purposes guide the organi zation, the content, and
tenor of the evaluation and, as mentioned above, they must
be adjusted to the particular legal context of the evaluation.

Procedural Guidelines

The preferred practice is to use clinical procedures to pro-
duce forensic documents, not to make forensic use of clini-
cal documents. In other words, the forensic evaluation should
be a special procedurethat isdistinctly set apart fromclini-
cal functions per se. The reasons for thisinclude the ethical
concerns about the degree to which the client understands
the context for personal disclosures. An evaluation that took
place as a part of treatment is quite different in its impact
upon the client’ s decisions about disclosure. When the indi-
vidual has madethese disclosuresasapart of treatment, there
isgenerally avery different motivation from what one might
see in forensic settings. One cannot assume that the disclo-
sures made in the course of clinical discussion would neces-
sarily be made in the forensic case. Ethical and legal dimen-
sions of these evaluations must be followed in order to not
compromise a client’s privacy, liberty interests, or the
professional’s credibility. There are six major stepsin con-
ducting the forensic biopsychosocial assessment:

1) securing a proper court order or a contract (the context
for the evaluation);

2) obtaining informed consent and permission to evaluate
theindividual;

3) obtaining proper releases of information and obtaining
the records from relevant sources;

4) performing the evaluative interviews and observations;

5) reviewing the content and impressionswith theindividual
(and counsel if thisis a defense case); and

6) submission of the report and findings.

Item 5 might disturb some evaluators - particularly if there
isabelief that theindividual isgoingto try to exercise edito-
rial control. Thisisnot at al theintent; itismerely away of
keeping the process honest, accountable, and properly fo-
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cused. If the evaluator cannot look the individual in the eye
while giving the content of findingsand opinions, then there
is reason to be concerned. Given that the liberty interest or
even life of the individual might depend upon those find-
ings and opinions, it seems worth while to give the indi-
vidual the opportunity to hear them first hand and at least
respond to them.

The Six Steps of Evaluation

1. Proper Order or Contract - the Context for the Evalu-
ation: The evaluator needs to have clear understanding of
the contract or order under which the evaluation is to be
done. Theevaluator should get aclear authority for thework
before beginning. The evaluator should have a clear under-
standing with the attorney as to the desired goal and the
methods of defensethat the attorney is planning to use. Much
grief can be avoided by having this frank discussion at the
very beginning of the case, rather than later when a clash of
values or approach has arisen. The clinician must establish
the parameters of truthfulness that are not to be abridged in
the process. Wiseforensic practiceflourishesneither inrigid
ethical “purity” nor in meretricious opinions. The evaluator
should assess the attorney’ s strategy to determine his or her
degree of accord with it in ethical terms. It is not the busi-
ness of the mental health professional to raise concerns about
the purely legal dimensions of the case, but ethical issues
can be cause for concern and they should be resolved prior
to becoming heavily involved in the case.

2. Informed Consent: The defendant should be given clear
and relevant information about the nature of the evaluation
and the legal context withinwhich it will be done. Often the
individual has but a crude understanding of the processes
involved in court proceedings and all of the evaluations that
might be enlisted. The evaluator has an ethical duty to ex-
plainthisin detail irrespective of what the attorney might or
might not have done. The evaluator should also obtain per-
mission to interview family members and other collaterals.
Technically, this permission is not required, but, in the in-
terest of preserving an ethically sound relationship with the
defendant and family, it is advised to seek it. Oncetheinter-
viewer has established contact with collaterals, thereisaduty
to obtain their informed consent and permission to partici-
pate in the assessment. The consent must be in written form
with all signatures witnessed.

3. Releasesof Information and Review of Records: The
evauator should obtain authorization to release any and all
medical or psychological records from the defendant’s pre-
vious providersto the clinician. This should include records
from inpatient stays, residential care for substance abuse or
other disorder, and any and all outpatient records.

Criminal records, evidence of placement in group homes,
fostercare or other social service interventions in the
individual’s youth are helpful. The more information the
clinician has, the better the evaluation.
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4,

The Evaluation: The actual evaluation might be con-

ceived of as a process rather than a discrete interview. The
evaluation consists of six major elements:

a)

b)

c)

d)

There will be numerousinterview sessions. Thisalows
for questioning from different perspectives and within
differing contexts, thus giving the clinician the opportu-
nity to check the reliability and consistency of critical
responses.

Collateral interviews with family members and sexual
partners are critical. If possible, these interviews should
be conducted ashomevisits. Obviously, time constraints
l[imit one's ability to do this, but much can be learned
from seeing the defendant’ s home and from experienc-
ing hisor her culturein animmediate way. The perspec-
tives gained from other family members are also crucial
in forming meaningful impressions of the family of ori-
gin and the veridical strength of the defendant’s version
of this past. These collateral contacts also help in gain-
ing information about theindividual’ s current family and
social relationships. When the case involves spousal ho-
micide, the collateral interviewsare essential asthey can
establish the vital context within which the crime was
committed and can ramify the personal qualities of the
defendant in ways that can be very helpful.

Police reports, investigative reports, witness statements
and factual evidence should be reviewed by the clini-
cian. Thisinformation should be viewed as simply one
version of the reality - not the absolute truth to which
one tries to get the defendant’ s responses reconciled.

The interviews with the defendant will involve taking
the life and health history and doing a mental status ex-
amination. The full content of this part of the
biopsychosocial will be reviewed fully in the balance of
this paper.

€) The various reports and records from other providers

f)

should beintegrated into the clinical assessment. Part of
thetask of aforensic biopsychosocial isto assimilate dis-
parate professional opinions, histories of treatment and
other assessmentsinto a coherent picture. Differences of
perspective should be accounted for and reconciled where
possible. When this is not possible, the differences of
opinion should be explained along with their underlying
assumptions or biases.

Research data should be applied to any clinical opinions
about the defendant. The clinician should even cite con-
tradictory research findings and show how and why one
perspective on this is chosen over the others. Citations
should befrom empirical research, not “authorities” who
have propounded theoriesor voguish “disorders’ in popu-
lar books. Theory has sometimes been helpful in weld-
ing together the many disparate pieces of information
about a defendant’s mental or emotional condition, but
in the harsh cross examination environment of today,
empirical findings will be far more potent.

The Biopsychosocial Format and Content

Identifying Information and Context of the Evalua-

tion: The clinician should state the individual’s full name,
age sex, race, marital status, address, and occupation and
|ocation where and when theinterviews have been conducted.

Example: “Ms. Jane Logan Doe, a 27 year old white
female, separated, who lives at 233 Locust Street in
Lexington, Kentucky. She was interviewed on three
occasions in the Metro Detention Center in Lexing-
ton, Kentucky on the dates of 21 November 1995, 3
December and 9 December 1995.”

6 ELEMENTS OF THE EVALUATI ON PROCESS
1. Numerous Interviews of Client;
2. Collateral Interviews of Family, Significant Other Persons;
3. Review of Records;
4, Taking of Life and Health History, and Doing a Mental Status Exam;
5. Review of Reports of Other Professional Opinions of the Client;
6. Application of Research Data.
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The location of the interviews can be of great importance,
both to the clinical findings and to the conduct of the de-
fense around those findings. Interviews that are conducted
in correctional facilities can pose problems. Has the indi-
vidual been as completely forthcoming as she or he would
be in the outpatient world? The answer can be both “yes’
and “no.” The desire to tell someone something that might
lead to freedom is very powerful and can produce distor-
tion. Likewise, the lack of authentic privacy can inhibit full
disclosure of matters that the individual thinks might result
in either other charges or complicationsto the case. It is of -
ten difficult to ensure even a boundaried confidentiality in
correctional settings since the clinician is not in control of
the environment.

The evaluator should state the specific context for the evalu-
ation. This includes a statement of the charges facing the
individual, the status of the case at the time of the evalua-
tion, the party who requested the evaluation and the ques-
tions that the biopsychosocia assessment has attempted to
answer.

Example: “Ms. Doe has been convicted of manslaugh-
ter and is currently awaiting sentencing before Judge
Tenzing Norgay, XX Division, Jefferson Circuit Court
in Louisville, Kentucky. This evaluation was under-
taken at therequest of her attorney and it addressesthe
miti gating factors behind the commission of the crime,
including the impact of numerous previous traumas
on her at the time of the commission of the crime.”

I1. TheDefining Reason for the Evaluation - Presenting
Problem: There are two principal presenting situations for
defense-related forensic evaluations. 1) situations that call
for opinionsto guide the determination of guilt or innocence
and 2) situations that call for information to assist in sen-
tencing options. The first of these focuses more on the
individual’s moral and cognitive capacities to form intent
where the second focuses more on mitigating factors and
rehabilitation capacities. In setting forth the presenting prob-
lem, the clinician might use: 1) the defendant’s view of the
circumstances before and after the period of the crime, and
2) asummary of “objective” reports from the police or vic-
tims.

1. Theclinician should €elicit the individual’ s understanding
of the circumstances of the referral and the reason for the
evauation. Secondly, the clinician should have the indi-
vidual describe the circumstances of the crime asaway of
gaining his or her understanding of the events and the
“frame” that the individual is putting on the experience.
The salient features of theindividua’sview should bere-
corded in hisor her ownwordsin quotes. Theindividua'’s
accounting of the facts is important, but, perhaps, even
more important to the evaluative process is the rationale
that the individual gives to the events. The individua’s
attributions of intentionality to others can be significant
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as it can provide leads to family or social relationships
that might have had significant impact on theindividual’s
behavior. Reports of severe distortions of power and con-
trol are among the more meaningful elementsthat the cli-
nician should pay heed to. The assessment of the
individual’s cognitive capacities must be integrated into
the dimension of guilt ascertainment.

2.The clinician should either distill a brief account of the
events as they are defined by official reports or simply
give evidence of having reviewed witness statements, po-
lice reports and any other factual evidence. Thisis done
asaway of grounding the evaluation and also as away of
showing the court that the clinician is aware of the “offi-
cial” version of events and has not blindly followed the
defendant into a swamp of distortion.

I1l1. Early Personal and Nuclear Family History: This
part of the biopsychosocial establishes the basic develop-
mental and core family features from birth through adoles-
cence. It encompasses the genetic, cultural, social, and in-
terpersonal aspects of the early family environment and the
role that these elements play in the formation of the adult
character.

A. Genetic influences and intergenerational trends: The
most effective way to obtain and represent all of the genetic
loads on character formation is through the use of a
genogram. This simple graphic tool lets the jury and other
evaluators see the accumulative quality of genetic and
intergenerational influences that are of a destructive nature.
By representing two generations preceding the defendant,
one can observe a pattern of biological factors that can be-
come a part of mitigation in defense process. Thisis atwo-
edged sword, however, and must be displayed with caution
asthe genetic influences can easily be characterized as“wired
in” and can be used to rationalize either death or long terms
of incarceration since the prospects for change are seen as
small. Biogenetic disorders have the advantage of being seen
as outside the scope of individual intentionality and thus of -
fer substantial mitigative strength, but caution is advised in
caseswhere there might be atendency to view theindividual
as beyond rehabilitation.

The genogram offersthe clinician adevice for selective rep-
resentation of traitsand trendsin the family. For example, if
the caseinvolves acrime where alcohol or drugswere afac-
tor, then the genogram can focus on the presence of drug or
acohol problemsinthe family. Likewise, seizure disorders,
mental retardation, learning disabilities and other traits can
be selected for their relevance to the issue at hand.

In order to construct the genogram in aconvincing and com-
petent manner, the clinician must have athorough command
of those disorders that show high comorbidity coefficients
and ahigh degree of intergenerational transmission. Thetrac-
ing of single disorderswill catch but asmall part of the ge-
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netic pattern while sensitivity to comorbidites will identify
the full array of potential limitations with which the indi-
vidual was struggling. The clinician must also be alert to
comorbidities that do not share obvious genetic or biologi-
cal commonalties such as the co-occurrence of schizophre-
niaand PTSD. Clinical wisdom tendsto ook down the most
traveled pathways; but forensic process often callsfor inno-
vative examination of less frequented associations.

B. Nuclear family characteristics: Thenuclear family con-
tains numerous el ements of rel evant history. Among the more
important influences of the family is the degree to which
violence was a part of the environment. There are two as-
pects of violence that are particularly relevant to the foren-
sic hiopsychosocial evaluation: 1) being avictim of violence
as a child and 2) witnessing violence toward other family
members. Both of these should be explored in any evalua-
tion of defendants charged with violent offenses. Particular
attention should be paid to the age at which the individual
was first exposed to violent behavior as evidence suggests
that the earlier the trauma, the greater the likelihood of dam-
ageto the formation of self. At later years violence damages
emotional systems and behavioral learning, but, in early de-
velopment, it acts directly on identity and self. Normal de-
velopment calls for an interplay of natural biological pro-
cesses with environmental nurturance: violence truncates
natural potential.

Sexual abuse has effects on the devel opment of self and self
concept, the emotions, and behaviorsthat are similar to those
of violence. The earlier the age of exposure, the greater the
likelihood of damage to self. Later exposure is more likely
to be correlated with Post-Traumatic Stress Disorder than to
damage to the formation of self. The individual who was
exposed to sexual abuse in childhood carries a heightened
risk of being sexually or physically abused in adulthood.
Thisis attributed to the victim’s tendency to adopt survival
techniques in childhood that become counter-productive in
adulthood. The coping style of being avoidant or dissocia-
tivecanlower theindividual’ sability to defend herself against
the intrusions of a perpetrator.

The high degree of acceptance of sexual abuse asafactor in
psychopathology has perhaps|ed to too simplistic ause of it
in understanding the evolution of self and symptom. Too
often, onediscoversahistory of “sexual abuse” withlittle or
no specificity. Theforensic evaluation that restson thiskind
of simplification will probably be unconstructive. Physical
and sexual abuse need to escape their simplistic labels. The
biopsychosocial should define the specific acts that were
perpetrated on theindividual and leave the “abuse” term out
of the evaluation.

With childhood sexual and physical abuse, the clinician
should assess the degree to which the child was subjected to
threat and fear. Research on psychological symptomsresult-
ing from abuse suggests that terror is one of the more pow-
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erful contributorsto pathology. Violent acts might have been
infrequent and brief in duration, but a pervasive atmosphere
of fear and intimidation, threat, and pernicious attitude to-
ward the child can be profoundly damaging to the evolving
sense of self. Persistent and pervasive fear is now under-
stood as having effects on brain areas such as the hippocam-
pus which is involved in storing and retrieving memories.
The assessment of terror intheindividual’slifeisone of the
pivotal factorsin understanding the individual’s worldview
and capacity to think, feel, and behave.

Another ingredient that is a significant contributor to symp-
tomsand distorted self-formation isthe element of objectifi-
cation involved in sexual abuse. Paradoxically, we humans
seem to be better equipped emotionally to deal with abusive
acts that are personally directed versus those that are the
result of merely using us as objects of gratification. The cli-
nician should assess the degree to which the individual was
subjected to a perpetrator’s instrumental style of sexual or
physical abuse.

As appealing as the signal events of abuse can bein the fo-
rensic evaluation, the combined influences of other factors
such as neglect, substance abuse or dependence, and rigid-
ity of parental beliefs and behaviors should be examined.
Therearefew “single bullet” theories that can explain com-
plex human behaviors and the successful forensic evalua-
tion will pay heed to the multiplying effects of various fac-
tors rather than merely settling with the most obvious one.
Sexual trauma at an early age (ages 4 - 7) combined with
neglect offers one of the most potent ways to destroy the
evolving self. Not unlike the recent attention to psychiatric
comorbidities, the combined effects of destructive interper-
sonal and familial relations deserves close attention in the
forensic evaluation. The question that arises from this in-
quiry is “what adversity did the individual face in meeting
the challenges of development and what are the probable
effects of the missing fundamental biopsychosocia ‘nutri-
ents' to that development?’ A sophisticated assessment of
the abuse phenomenawill conflate 1) the history of specific
abuse with 2) the elements of terror and instrumentality and
with 3) the ambient environment of neglect.

In many forensic cases, the individual will have had foster
placements during childhood. These placements, along with
other early residential treatment placements should be ex-
plored in some detail. Early foster care can have ramifica
tions on the degree to which the child found dependable and
reliable attachments. Some foster placements are very posi-
tiveand othersmerely repeat abusive or emotionally neglect-
ful experiences for the child. It is probable that the
individual’ s account of these foster placementsis distorted,
but whether true or not, these accounts represent the
individual’ s perspective on this period of life. The unsettled
nature of fostercare can have untoward effects even when
the foster parents have been helpful.
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With al of these history events, it is critical that the evalua-
tion read “the client reports a history of this event at age X”
rather than “at age X, the client experienced thisevent”. The
first version records the phenomenological where the sec-
ond suggests fact. With all history issues, the report should
consistently make a distinction between what isknown ver-
suswhat is reported by theindividual. Thisis critical to the
science of the matter, the ethics of proper evaluation, and
the perceived accuracy of the evaluator.

Asmentioned earlier in thisarticle, the clinician should use
great care in delineating the abuse history. A too morbid
picture can easily lead to a juror’s conclusion that the indi-
vidual ishopelessly damaged and beyond rehabilitation. The
attempt at portrayal of profound victimization can backfire
into a depiction of pathology with which the juror cannot
identify and toward which there is only a feeling of fear.
Should the clinical portrait create a feeling of fear in the
juror, then the aims of the defense will not be met while
those of the prosecution will be.

Procedural tips:

The clinician who wishes to obtain a useful early history of
personal and family events will adopt a noncommittal pos-
ture that makes untiring use of generally open-ended ques-
tions. Occasionally, in searching out antisocial antecedents,
it is helpful to use presumptive questioning. Presumptive
questioning askstheindividual about events presuming they
occurred - as in “Going back into, say, the first or second
grade, what was the earliest fight you remember being in?”’
The presumption is that the individual had actually been in
fights. If theindividual was not in fights, he can easily deny
it. Thisline of questioning however can lead to discovery of
antisocial items by normalizing them in the interview. The
clinician should be very cautious about even subtle displays
of affect during this questioning process since it possible to
influencetheindividual’ saccount of sensitive matters. There
should bevery few questionsthat can be answered with “yes”
or “no” and the clinician should not provide answersthrough
the content of the question. The style ought to be so matter-
of-fact as to not give the individual suggestions of desired
content.

Interesting information can be discovered by asking the in-
dividual to describe how other family members might view
events. This can lead to a quasi-objectivity where the indi-
vidual showsthe degreeto which heisaware of others’ view
points. This can be done in the context of questions about
key eventsin the individual’s devel opment.

Example: “Could you describe for me what it was like
in your family when you were in grade school? And
what about beforethat? Do your brothers/sisters seeit
the same way? How do you think they would describe
your family at that time? What was the hardest thing to
deal with? What were the best things about your fam-
ily?
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When you wereachild, towhomdid youfeel closest? Why?
How did you react to what was happening when X happened
to you? How did your brothers/ sisters react when these
things happened? If | were interviewing your mother/fa-
ther, what would they say about you at that time? How would
they describe you?”

When seeking additional information about the sequence of
events, ask, “And then what happened?’ instead of more
close-ended (but seemingly obvious) questions like “And
did he do thisto you many times or only theonetime?’ The
more indeterminate the question, the greater the opportunity
for the individual to give authentic responses. Obviously,
there are times when the clinician must hone in and probe
for specifics through more determinate questioning, but asa
general rule, the less restricted mode is recommended.

The least advised way to get abuse information is to ask,
“Were you abused as achild?’ The defendant situation pro-
vokes intense motivations to see self as a victim of others.
For the clinician to walk into this with simplistic questions
isto do a disservice to theindividual. The task of the foren-
sic evaluator when working for the defense is to avoid ste-
reotypy; simplistic questions exaggerate the superficial traits
of the individual and thus contradict the intent of the pro-
cess.

C. Earlydevelopment and personal events. Therearefour
domains that should be covered in this section: 1) prenatal
factors (if known), 2) early childhood devel opment and ad-
aptations, 3) middle childhood and 4) adolescence.

1. Theindividual’s prenatal conditions can be relevant to
the understanding of cognitive ability, impulse control
and other aspects of the adult personality. Thisinforma-
tion is obviously not easy to obtain in most cases and it
can be subject to substantial distortion. It is, nonetheless,
an important area for inquiry and, should there be any
relevant findings, they should beidentified in the report.
Among the features that can be relevant are: pre- and
perinatal maternal use of alcohoal, tobacco, cocaine and
marijuana. These substances have been shown to influ-
ence fetal and early childhood development of cognitive
capacity, behavioral controls and emotion regulation.
Thereisno certain relationship between the maternal use
of these substances and impaired outcomesfor the child,
however, and clinical inferences from these data should
be treated carefully. Again, as with abuse histories, a
conclusive portrayal of severe neurocognitive harm
caused by maternal drug use during pregnancy can lead
toajuror’ sbelief that theindividual isincapable of change
or rehabilitation.

If obtainable, theindividual’s developmental milestones
should be correlated with norms. Delaysin development
are not uncommon among individuals who are affected
by violence and who perpetrate crimes. These findings,
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when discoverable, should be referenced but used with
carein forming clinical conclusions.

. Theearly childhood of theindividual can show traitsthat
are significant to the clinical impression of the adult de-
fendant. Early incidents of aggressive behavior - particu-
larly when accompanied by injurious aggression - are
among the more reliable indicators of antisocia person-
ality formation. When these traits are accompanied by
quasi-adult or truly adult sexual behaviors during early
childhood, the likelihood of antisocial personality be-
comesall thegreater. The combination of aggressivetem-
perament and childhood exposureto family violenceisa
particularly robust predictor of adult antisocial personal-
ity. Other early childhood adaptations should be evalu-
ated and compared to later behaviors.

This can be helpful in sorting out the contributions of
temperament and signal eventsin shaping later adaptive
patterns. In general, the more persistent and earlier the
trait (particularly the more antisocial ones), the greater
the likelihood of its continuity through adulthood. There
should beinquiry into symptoms of early childhood dis-
orders such as enuresis, phobias, sleep problems, and
communication problems.

. Asthechild movesinto school years, there are more mea-
sures of social and intellectual adaptations. Early social
patterns should be assessed including: thetypesof friends,
forms of socialization (one-on-one or small group), rela-
tions with adults, younger children, and older children
(including exposures to harmful influences of older chil-
dren). The clinician should be sensitive to the progres-
sive features of the individual’s intellectual adaptations
and expressed ahilities. Changes or haltsin progress can

be indicators of signal eventsin the child’ s life and can
prompt further inquiry. The changesin content as grades
increase can al so be an explanation for gradual decreases
in school performance and possible intellectual deficits.
These “nontraumatic” factors sometimes seem less ap-
pealing than the more dramatic events of a defendant’s
presentation, but they call for close attention, particularly
when the clinician begins assessing for cognitive func-
tioning. It is useful to note whether there were close at-
tachments to any parent or adults during this period of
development. If the child grew up in an abusive environ-
ment, it can be helpful to learn whether he or she had the
ability to garner surrogates from teachers, other adults,
school counselors, etc.

. Adolescence is an important watershed for markers of

problem behaviors - particularly for the understanding
of antisocial and personality disordered individuals. Per-
sonality beginsits final “packaging” during this period
of development and patterns of adaptation to pleasurable
experiences, social, and other stressorsand the challenges
of responsibility are significant to the development of
the adult personality. Among the themes to be explored
are: educational attainments, the onset and character of
sexual relationships, drug and alcohol exposures, and
socialization.

It is not uncommon to see changes in the individual’s
academic performance during adol escence. Lay wisdom
attributes this to the various psychosocial dimensions of
the teen experience, but the clinician should also be sen-
sitive to the increased demand for abstract thinking in
high school material. Poor academic adaptations can be
indicators of poor parental support for education, dis-
turbed home environments, fundamental cognitive inca-

SOCIAL HISTORIES: CONTEXT AND EXPLANATIONS, NOT EXCUSES

It is important to emphasize that mitigating evidence -including what | will say about the structure of capital
defendants' lives and the nature of their social histories - is not intended to excuse, justify, or diminish the signifi-
cance of what they have done, but to help explain it, and explain it in away that has some relevance to the decision
capital jurors must make about sentencing. Thus, nothing that | will say inthefollowing pagesisintended to in any
way diminish or otherwise lose sight of the significance and human tragedy of capital violence. Quite the contrary,
| do not believe we pay fitting tribute to the victims of these crimes by continuing to ignore their causes. Only if we
look honestly at the lives of those who commit capital crimes - and cease to be blinded by the fictionalized,
demonized caricatures the media feeds us - can we learn the lessons by which future victims can be spared.

Social histories, in this context, then, are not excuses, they are explanations... But no jury can render justicein the
absence of an explanation. In each case, the goal isto place the defendant’ slifein alarger social context and, inthe
final analysis, to reach conclusions about how someone who has had certain life experiences, been treated in
particular ways, and experienced certain kinds of psychologically-important events has been shaped and influ-
enced by them.

- Craig Haney, The Social Context of Capital Murder: Social Histories and the Logic
of Mitigation, 35 Santa Clara Law Review 547, 560 (1995)
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pabilities, drug and alcohol use or, more likely, several
of the above combined. This period of academic perfor-
mance should be reviewed carefully and correlated to
other eventsin theindividua’slife.

5. During adolescence the individual beginsto develop in-
terest in sexual relationships. For some adolescents this
transition is gradual and tentative while for othersiit is
abrupt and decisive. It can be very important to capture
the emerging patterns of sexual relating in the adoles-
cent. Partner battery and sexual assault begin to emerge
in adolescence. The assessment should aso explore the
degree to which theindividual evidenced dependency in
early dating patterns.

With adol escence, the pleasure centers of the brain begin
toturn onand theindividual is challenged to master these
elemental drives. It is very informative to approach this
period of development with attention to the individua’s
ability to inhibit the native impulses that are emerging.
There are severa factorsthat can assist theindividual in
doing this: cognitive processes (including internalized
rules and mores), social constraints and parental super-
vision. Typically, among disturbed or antisocial popula-
tions, there are deficitsin most of thesethree areas. They
should be assessed carefully for they can provide cues
about the degree to which the individual might have in-
ternalized controls that can be built upon in treatment.
Drugs and alcohol are attractive mood modifiers to the
adolescent and the clinician should evaluate for the pres-
ence of abuse and even dependence during this period of
development. The drug and alcohol history will need close
evaluation (see below) but important information can be
obtained from the use of presumptive questioning about
adolescent behaviors.

Procedural tips:

Presumptive questioning about drugs and a cohol can bevery
useful when the clinician suspects denia or over-endorse-
ment of certain topic areas. The presumptive way of inquir-
ing into drug taking behavior beginswith questionslikethese:
“What is the earliest time you remember using marijuana?
Who first exposed you to marijuana [alcohal, etc.]? When
you were first getting into drugs, which one seemed to have
the greatest effect on you? What usually happened when
you got high? Who were you usually with?’

This same style of questioning can be useful with sexual
behaviors as well. For example, the clinician might ask:
“What is the earliest time that you can remember in your
childhood that you had sexual contact? Who waswith you?
What happened? What about other times after this? For
how long did this continue?’

Presumptive questioning seemsat first glanceto be pre-judg-

mental. Thisis not at all the purpose of the approach. The
purpose isto provide a permissive setting for the individual
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to disclose what he or she knowsiswrongful or problematic
behavior. It actually has the paradoxical effect of normaliz-
ing the individual’s world and it conveys that the clinician
understands that world. When the individual has not fought
and/or has not had problematic sexual behaviors, he or she
will report thisand the focus can move on. Thisformof ques-
tioning should only be used where the individual presents
with defensive style and antisocial traitsthat need clarifica-
tion.

IV. Adult History: The history of adult functioning cov-
ersninemajor areas. 1) marital and/or partner relationships,
2) parenting or caregiver roles and behaviors, 3) patterns of
substance use and other compulsive behaviors, 4) educational
attainments, 5) vocational attainments, 6) current living en-
vironment, 7) economic security and status, 8) social and
recreational pursuits, and 9) religious or spiritual values.

1. Marital and/or partner relationships: The evaluation
of partnering should encompass a history of relationships
plus a depiction of current ones. There are seven major di-
mensions to the evaluation of marital and partner relation-
ships: @) mate selection, b) role definition, ) expectations
of the partner and relationship, d) attachment behaviors, €)
conflict resolution, f) relationship dissolution, and, in cer-
tain cases, g) domestic violence and where indicated, h)
lifestyle or sexual orientation. Throughout each of the seven,
theclinician should be sensitiveto patterns and themes rather
just isolated facts. Relationships are, in some respects, diffi-
cult to assess due to the contributions of the other person
(who might not be available to the evaluator). Patterns that
repeat over several relationships, however, make for defen-
sible inferences.

a. Mate selection: Thisitem shows marked sex or gender
differentials in forensic populations. Lay thinking as-
sumes that both genders make active choices about
partnering and that the resultant relationship is the prod-
uct of free choice. This commonly held belief may need
revision when working with forensic populationsin gen-
eral and in domestic violence casesin particular. Thear-
gument for mutuality of partner choice might have va
lidity in middle class and nondisturbed groups of people.
Furthermore, it might have meaning with males, who still
today remain the seekers of partners, but it has question-
able validity with females - particularly in lower socio-
economic groups who may agree to relationships rather
than actively choosing them. Lower incomewomenwith
less education have avery complex set of issues that af-
fect mate choices. This might be an offensive notion to
those who have sought increased independence of women
in the past three decades, but the sad reality is that men
still dominate the partner selection processes - particu-
larly inlower socioeconomic sectors of society. Thesig-
nificance of this idea cannot be underestimated when
domestic violenceisafeature of therelationship. Among
forensic concepts, one of the more enduring and perni-
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ciousonesisthe belief that domestic violencevictims con-
tinually seek out abusive partners. The clinician is
strongly encouraged to discard this notion. A realistic
appraisal of the woman's actual choices in partnering
need closereview; shevery rarely hastherange of healthy
choices available that we believe she has. When we add
to the formula some of the preconditions within which a
poor woman operates, the situation takes on a grimmer
prospect. If sheisfrom lower socioeconomic strata, she
earns little money and has great economic need for a
male wage earner. If she has a child or children, this
needisall thegreater. Asan uneducated, low wageearner,
shelesslikely to be mixing with upwardly mobile males.
Furthermore, the disparity between her wage and that of
males in her classis very great. A recent graduate male
MBA might earn more than an equal female MBA, but
the differenceis not likely to be as great as that between
a minimum wage female and amale who is a skilled or
semi-skilled laborer. The male wageislikely to be three
to four times hers. Her mate selection isfar from freein
the sense that we usually like to think of it.

The concept of free mate choi ces has meaning with males
and it isviableto use thisin the biopsychosocial evalua-
tion. In cases where domestic violence persists over mul-
tiple relationships, we can assume not that the woman is
seeking abusive partners, but that the manisseeking likely
victims. This notion should not surprise us; perpetration
of abuse is closely allied with other deliberative steps
toward domination of partners. Why would it not influ-
ence mate selection?

With the whole notion of mate selection, the clinicianis
cautioned to exercise care with the use of assortive mat-
ing assumptions. The literature on assortive mating is
lengthy, but still heavily imbued with theory that is
inspecific about the selection variablesthat might lead to
mate choices. Mate choices should be examined in light
of real economic and cultural factors, not merely psy-
chological or romantic ones.

b. Role definition: The clinician will want to evaluate the
roles that the defendant has taken in marital or partner
relationships. Primarily, thisinvolves an examination of
the distribution of power and control among the part-
ners. In addition, the clinician will need to assess the
boundaries of partners with each other. Are there signs
of enmeshment or disengagement? These two concepts,
for al their theoretical frailties, still have some merit in
appraising the degree to which individuals are construc-
tively engaged in the relationship. Over involvement in
the affairs of one can suggest enmeshment while with-
drawal and avoidance can suggest disengagement.

Procedural tips:

The ascertainment of power and control isat times difficult.
Rather than pursuing direct frontal questioning about this,
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the clinician might make use of some simple devices that
give data from which inferences can be made. For example,
one might inquire about who writes checks, who reconciles
accounts, who “manages’ the cash. Inquire about how deci-
sions are made when an appliance breaks down, who de-
cidesabout repair versus replacement, who makesthe choice
about replacement equipment. Who is responsible for the
detailsof daily living in the home- cooking, cleaning, dishes,
childcare and what division of labor exists here? Once the
clinician has information about the handling of money and
daily tasks, one has arelatively clear picture of the distribu-
tion of power and control. The response to concrete ques-
tions is generally more productive than the more abstract
guestions about roles in the relationship.

c. Expectation of the partner and the relationship: It is
useful to understand what the individual expects from
spouses or partners and what he or she sees as needs that
should be met in the relationship. This sometimes must
be framed in a historical way. E.g., “When you first got
married, what kinds of things did you think your wife
should do for you?" and, “later on, did your thinking
change about this?’ - ” How so?”’

d. Attachmentinadult relationships: Theclinician should
examinethe waysin which the couple cametogether and
stayed together. What was the attractive element and did
the individual know what it was at the time? The clini-
cian will need to examine the degree to which the indi-
vidual appears engaged with his or her partner and the
degree to which engagement is sustained through stress-
ful events. Attractiveforce between thetwo can beafunc-
tion of companionability, interpersonal need and sexual
attraction. Sexua and romantic dimensions should be
explored to ascertain the degree to which they motivated
the forming of the relationship and the degree to which
they play a part in the current status of the relationship.
Sexual behavior needs detailed inquiry when there is
evidence of sexual parameters to the crime, when there
is evidence of sexual dysfunction, or where the defen-
dant has raised a sexual concern about the relationship.

e. Conflict resolution and communication styles: The cli-
nician needs to explore how conflict arises in the rela-
tionship, over what issues and by what methods are they
resolved. Defendants might have need to either exagger-
ate or deny conflict in therelationship. Thisisan areain
which collateral information is very important. Even in
undisturbed relationships individual s exhibit substantial
distortion about the kinds, causes and results of conflict.
Theclinician should use presumptive questioning in some
cases with thisissue. E.g., “When you and your wife are
really angry with each other, what's it usually about?’
“When you are arguing with each other, what usually
bringsit to an end?’ “Who bringsit to an end?’ “What
is the usual way that you get control?” “How do you
make others do what you want them to?" These ques-
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tions might offend the sensitivity of some clinicians, but
their purpose is to enter into the world of the individual
who might use battering or control inrelationships. Ques-
tionsabout conflict resolution often lead to domestic vio-
lenceissues.

Theclinicianwill need to form animpression of the com-
munication styles of the defendant and his or her part-
ners. Thisis perhaps more art than science, but an effort
should be made to get a picture of the ways in which the
couple communicate about positive as well as negative
matters.

f. Relationship dissolution: The clinician should obtain a
history of the individual’s ending of relationships. It is
useful to know whether thereismutual consent or whether
the defendant or the other is usually responsible for end-
ing the relationship. Thisitem can be useful in forming
inferences about dependency. It is also useful to know
whether the dissol ution wasthe result of violence or other
infraction by the defendant such as extramarital affairs
or other illicit pursuits versus a long pattern of not get-
ting along.

g. Domestic violence: When thereis reason to believe that
domestic violence played arole in the defendant’slifea
full domestic violence assessment should be undertaken.
Thiswill involve areview of patterns of violence from
either the perpetrator or victim perspective as indicated
by the individual’s situation. When the defendant is a
victim of domestic violence, the full history of abuse
should be explored in great detail sincethereisevidence
that victimsarelikely to have histories of childhood abuse
in addition to their adult experiences. Likewise, perpe-
trators typically have violent and abusive backgrounds.
When domestic violenceisapart of the defendant’ s pre-
sentation, this issue should receive prominent treatment
in the biopsychosocial evaluation.

h. Sexual Orientation: The individual’s sexual orientation
should be referenced but clinicians are warned that it is
not necessarily significant. Failure to note it can be very
damaging when the prosecution attempts to use it in a
stigmatizing way when the individual is gay or leshbian.
The clinician should be familiar with cultural features of
gay and leshian cultures so that inferences about
partnering can be informed. Gay and lesbian relation-
ships have features that might appear pathol ogical when
viewed without an understanding of their differencesfrom
hetero couples. Ingeneral, clinical inferencesarising from
sexual orientation should be made with caution. Homo-
sexuality offersaninviting target for seeing theindividual
as “different” from the jurors and officers of the court.
Thebiopsychosocial can contextualize homosexuality in
ways that let the jury see the individual, not the “gay”
object.
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2. Parenting and Caregiver Roles: The clinician should
evauate the various caregiver or parental rolesthat theindi-
vidual has. Again, as with other topic areas, this should be
done historically and in the current circumstances. Patterns
of caregiving can beimportant in forming aclinical picture
of theindividual and they can be significant mitigating fac-
torsin the sanctioning process. The impression of criminal-
ity can be greatly diminished by a history of careful and
concerned parenting in a situation of great adversity.
Parenting is difficult to assess with only the defendant’ s in-
formation and thus collateral dataisvery important. Among
the themes that should be explored are: the quality of the
parental attachment to the child, the degree of involvement
inthe child’ sschooling and recreational activities, the meth-
ods for insuring the health, safety and security of the child,
and themethodsfor handling discipline. Havethe defendant’ s
children been removed by Protective Services? For what
period of time? Was this due to acts committed by the de-
fendant or because of afailureto adequately protect the chil-
dren from harm caused by others? What steps were taken
by the individual to remedy the situation and did this result
in areturn of the children?

Other caregiver roles should be explored including whether
the defendant is responsible for the care of adults who can-
not provide for their own needs. This might include elderly
relatives or adults with disabilities. If there are caregiver
duties, what financial support hel pstheindividual with this?
Are there socia security benefits involved? Has the indi-
vidual been aresponsible custodian of the resources for the
disabled person or is there evidence of diversion for the
individual’s own benefit? Are there incidents of abuse of
the dependent person? If so, how were these resolved?

3. Patterns of substance use and other compulsive be-
haviors: It is not uncommon for defendants to have drug
and/or acohol abuse histories. The assessment of these is-
sues requires attention to detail as the ramifications of the
different patterns can be of considerable importancein esti-
mating the degree of impairment and rehabilitation poten-
tial. Theclinician should view the substance use history from
adevelopmental perspective since thereis evidence that the
timing of initiation of routine use constitutes a significant
marker for the degree of addictive disorder. Exposure and
recurrent use of psychoactive substances before age 14 ap-
pears to be strongly correlated with adult dependence or
heavy abuse. Among the factors involved in the assessment
of substance use are the following: a) the substances that
have been used by the defendant and the quality of mental
state that the substance provides (i.e., satiation, stimulation,
etc.), b) the age of first exposure and recurrent use, c) the
quantity used, d) the frequency and concentration of used
substance, €) efforts to control or stop the use of the sub-
stances, and f) changes or shifts from one substance to an-
other. Asagenera rule, the earlier the use of substances, the
greater the likelihood of entrenched addictive pattern and
the less likely the recovery from it. Thisis particularly true
for alcohol where studies have shown that early usein males
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is correlated with paternal use and antisocial traits. These
patterns require close assessment because the conclusions
and opinions that result can be of such consequence to the
individual.

In forensic evaluations, the cluster of behaviors typically
associated with substance use (such as criminal conduct to
procure or pay for substances) are as important as the use
itself. Furthermore, the distinction between abuse and de-
pendenceis sometimesdifficult to determinein forensic cases
when theindividua might have made many changes (at least
temporary ones) since the charges. In these cases, the clini-
cian is put in the position of determining what the level of
use was some weeks, months or even years ago - adaunting
task considering the potential distortions that the defendant
and family can bring to bear in these circumstances. The
substance use disorder should be examined in the context of
all the features of the individual’s lifestyle to help in deter-
mining the degree to which substances are central or periph-
eral inhisor her life.

As part of the assessment of substance use, the clinician
should also evaluate the defendant’s risk factors for HIV
infection. When the individual gives evidence of IV drug
use, the risk potential for HIV infection should be consid-
ered as very high. Thisitem should a so be addressed when
the defendant’ s overall risk statusis evaluated.

In addition to substance use, the clinician should assess for
the presence of other behaviors that possess addiction-like
qualities. This includes compulsive behaviors that are he-
donic such asgambling, risk-taking behaviors (fast driving),
compulsive sexual acts and other behaviors that appear to
have acompulsive quality that interfere with social or voca-
tional pursuits.

4. Educational attainments: The clinician assesses edu-
cational attainments with an eye to three dimensions in the
individual’s performance: a) social and cultural influences
on education interests and attainments, b) family pressures
and disturbances that might have affected attainments, and
c) intellectual ability. The clinician should track the
individual’ sschool performancethrough early grade school,
middle school and secondary grades. It is useful to note the
point at which theindividual began to perform poorly. Math
performance may change by the third grade when mathemat-
ics disorders tend to appear. Typicaly, overall academic
performance morelikely to change around late middle school
or early high school years (grades 8-9). This is cause for
further evaluation since there can be any number of infer-
ences to draw from this. The failures can be due to any one
or acombination of all of the three dimensions noted above.
The clinician should pay particular attention to the cultural
factorsin the individual’s nuclear home and community as
this can be avery powerful determinant to educational per-
formance. While clinicians are often reluctant to explore the
issue of low intellectual functioning because of the potential
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for damaging labeling, it is nonetheless, a critical issue in
forensic evaluations and should be addressed directly. It re-
latesto the cultural and familial issuesin that severe neglect
in early childhood can have disastrous results on the devel-
opment of intellectual ability and, where formal intellectual
assessment instruments have been used, inferences about
environmental factors might be constructive when there is
evidence that habilitative services might exact some degree
of growth. Problem solving capability isacritical ingredient
to rehabilitation potential and this function is directly re-
|ated to intellectual ability.

5. Vocational attainments: The individua’s vocational
history should be assessed with attention on the long and
short-term patterns of employment. Is there evidence of a
pattern of frequent job changes with intervals of unemploy-
ment in between? Is there, on the other hand, a pattern of
sustained employment with ever increasing level s of respon-
sibility? How does the individual end his employment and
what are the reasons for leaving ajob? Isthe work gainful ?
Is the level of employment commensurate with the
individual’s level of educational attainment? The clinician
should also assess the degree to which the work environ-
ment formsthe socializing network for theindividual. Work
relationships have become among the strongest in our con-
temporary culture and the exploration of these can revea
important aspects of the individual’s level of functioning.
Many individualswill show very poor pre-employment skills
including the social skillsnecessary for communicating with
supervisors, co-workers, and the public. This also includes
awareness of punctuality, attendance, conflict resolution in
the workplace and other social skills.

6. Current living situation: “Current,” asit is used here,
means from the time of the commission of the crime to the
present. The clinician should obtain a clear picture of the
living environment within which the defendant lived at the
time of both the crime and the signal eventsthat led up to it.
The home space should be evaluated for safety and privacy.
Housing environments where there is a high incidence of
drug related crime and shootings have obvious effects on
the mental and emotional state of their inhabitants. Crowd-
ing in the home environment should also be examined. The
clinician should evaluate the impact of the home and com-
munity on the emotional state of the residents. If the defen-
dantiscurrently housed in acorrectional facility, thisshould
be noted along with the stressors that accompany such aset-
ting.

7. Economic security and status: The defendant’s eco-
nomic circumstances should be elucidated in the assessment.
Theindividual’ sincome sources should be documented and
compared or contrasted to expenses. The accounting for an
individual’ sfinancial resources can lead to many other lines
of inquiry on both the expense and revenue sides. This can
include hints about gambling, extramarital affairs, drug abuse,
prostitution and other illicit forms of income.
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Spending patterns need to be evaluated although most clini-
cianstend to avoid thisarea of inquiry. If theindividual has
credit cards, the clinician should inquire about the amount
of debt on them. Unsecured |oans are common among poor
peopl e and the accumul ated debt from these |oans should be
evaluated asto its extent and purpose. These loans are often
taken out to relieve debts to other creditors and the com-
bined interest should be noted. Theclinician should aso sum
the defendant’ s entire known debts. In assessing expensesit
is important to identify rent-to-own charges. Poor people
frequently fall prey to these methods of purchase and can
incur substantial debts.

The clinician should note whether the individual has any
form of health insurance or whether he or she might be €li-
gible for Medicaid or Medicare.

8. Social and recreational pursuits: The assessment
should include reference to any form of social outlets that
the defendant has by history. This would include the
individual’s circle of friends or peers (constructive or
unconstructive), formal group allegiances, self help group
participation, and any signal friendships. The evaluation
should al so note any recreational activitiesthat theindividual
has pursued including sports, hobbies or paravocational ac-
tivities.

9. Religiousor spiritual values: Theindividua’ sreligious
values can be a significant contributor to behavior patterns,
though not always in expected ways. Decisions about re-
maining in relationships, child discipline, sexual conduct and
drug taking or drinking are the more likely areas that might
show religious underpinning.

The logic of a crime might elude the examiner until he or
sheinvestigatesthe religious value system that can motivate
extreme stances that then lead to crises. The juror might be
perplexed about an individual remaining in adestructive re-
lationship until he or she learns that the individual had the
belief that eternal damnation follows from divorce or sepa-
ration. Religiousor spiritual beliefsare among the most pow-
erful (if inconsistent and illogical) that a person has and the
biopsychosocial should evaluate these with care.

V. Risk Assessment: Theindividual must be assessed for
the degree of risk for 1) harm to self, 2) harm to others and
3) victimization by others. This tripartite risk assessment
should be longitudinal and developmental where indicated.
For exampl e, in some casesthe defendant will have alengthy
history of violence toward others while in other cases the
violenceisanew behavior. Violence and suicidality should
be evaluated in the context of the individual’s devel opment
and environmental factors and should be examined for du-
ration over time. In doing this, the clinician is assessing
whether the risk factors constitute traits of the individual
versus states of mind that arosein reaction to unusually stress-
ful events.

Therisk assessment should cover both the period proximate
to the commission of the crime and the present as this can
help in defining the total context of the signal event. Typi-
cally, even “highrisk” individuals show marked fluctuation
of risk statusand it is useful to describe these features accu-
rately. Monahan and Steadman’s (1994) inclusion of con-
textual risk factors is particularly important with forensic
populations because risk status can vary considerably when
supervised livingisin place versus unstructured settings. The
assessment of risk inforensic populationsisachallengesince,
amost by definition, theseindividualsarein the highest risk
categories. The task of the clinician is to separate out the
cultural, psychopathological (inthe sense of true mental dis-
order), environmental, and personality factors. Suicidality
and aggression are virtually inseparable from histories of
childhood physical and/or sexual trauma so that risk in one
dimension often leadsto risk in others. What isimportant is
the clear delineation of the proportions of risk that surround
the individual’slife prior to the crime and subsequent to it.
Thisshould includereferenceto those factorsthat might limit
or diminish risk in the individual. For example, if the vio-
lence has only occurred when the individual has been in-
toxicated on alcohol, extensive treatment for the drinking
problem might lower risk. If the individual has donewell in
structured environments and has only committed isolated
acts of harm when living aone, then risk might be dimin-
ished by the use of structured residential programs.

CAPITAL BIOPSYCHOSOCIAL HISTORIES REQUIRE TIME AND EXPERTISE

Life history investigations [in capital cases] require between 200-500 hours of intensive work depending on the com-
plexity of the case, accessibility of lay witnesses and records, and the extent of mental impairment of the client and lay
witnesses. Some of the factors which come to bear on the length of time necessary to prepare a life history adequately
include: the need to develop client and lay witness trust; the need to overcome the reticence of witnesses because of the
sensitive nature of the information sought; the need to triangulate data to ensure reliability; the time required to locate
and retrieve records and to locate and interview witnesses; the impairments of both clients and lay witnesses; the need to
investigate at |east three generations within the client’ s family; and the need to integrate massive amounts of datainto a

concise and understandable form.

- Lee Norton, Ph.D., Capital Cases: Mitigation Investigation, The Champion, Vol. 16, No. 4 (May 1992) at 45.
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1. Harmto self - suicidality: Suicidality isdifficult to as-
sess with much objectivity in forensic cases since there are
so many factors that propel the defendant toward a suicidal
stance. These stressors can either fuel agenuinely lethal sui-
cidal disposition or can merely motivate ploysto elicit sym-
pathy. In either case, the science of predictionisinsufficiently
endowed to allow for dismissal of even the most transparent
threats. It is, therefore, axiomatic that the clinician should
take all suicidal threats seriously asif they were direct ex-
pressions of actual intent. To take seriously, however, does
not mean that all threats or suicidal statements must lead to
rescues and hospitalization. The burden placed on the clini-
cian is to wade through the defendant’ s statements and ar-
rive at reasonable safeguards that can diminish risk in the
short run. Suicidality isthe one finding that can place a duty
to care on the clinician even while in the process of merely
evaluating the individual for forensic purposes. Threats to
others made in the context of the evaluation create duties to
warn and protect, but the presence of suicidality creates the
duty of care. Thisduty of care might be discharged by using
any number of supports in the individual’s family or resi-
dential setting along with medical and/or verbal therapies.
The duty does not immediately impose a need to use inpa-
tient care but it does mean that some reasonable plan of care
isput in place.

There are three major components to the assessment of sui-
cide: A) the predisposing factors, B) ideational patterns, and
C) the actuality of the plan.

A. Predisposing factors: Suicidology literature identifies
numerous disorders as being risk factors for suicide.
Among these are: depression, alcoholism, drug depen-
dence, personality disorder (particularly borderline and
antisocial types), schizophrenia, familial history of sui-
cide, impulsivity, chronic and disabling or terminal dis-
ease, history of severe childhood physical and/or sexual
abuse, and recent severe personal losses (by divorce or
death). The presence of any one or more of these disor-
ders simply means that the individual’ srisk for suicide
isincreased.

Almost by definition, forensic cases will involve these
disorders. As a general rule, the greater the degree of
psychopathol ogy, the greater therisk for suicidal lethal -

ity.

The history of abuse has complex associations with
suicidality and should be assessed very carefully. With
childhood sexual abuse self-mutilation is alikely adult
symptom and the individual might represent his or her
acts as suicidal in nature. Close investigation will gen-
erally show that the mutilative act, however, has very
different dynamics from suicidal gestures or attempts.
Thedissociative processesinvolved with mutilation are
generaly referred to as parasuicidal thoughts and be-
haviors. The clinician should take steps to evaluate
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whether the defendant shows a pattern of self-mutila-
tion or suicidality or both.

B. Suicidal ideation: There are distinct thought patterns
associated with suicidality. Theseinclude both declara-
tive statements of intent and automati ¢ thought processes
that form atemplate of negative beliefsintheindividual.
The clinician should examine both domains of think-
ing. The degree of lethality is associated with two fac-
tors: @) the degree of expressed intent and b) the degree
of hopelessness. Research points particularly to the sec-
ond of thetwo as being an important indicator of lethal-
ity. When the individual has a belief that under no cir-
cumstances can he or she be better off, thenrisk ishigh.
The assessment of thinking can be guided by reviewing
Beck’s triad of thinking about self, world and future.
The ideas associated with the future are the ones that
cue the clinician about the degree of hopel essness. Ex-
pressed intent is also important and should be assessed
by inquiring into therationale and theindividual’ sideas
of what he or she envisions happening after the act. Es-
sentialy, theclinicianislooking for what theindividual
seesasthegoal or outcome of theact. Thiscan elicit the
mani pul ative agenda that always needs nginthe
forensic suicidal situation.

C. Actuality of the plan: Expressed intent and rationale
for the intent isimportant, but the clinician should also
inquire about method of suicide. There aretwo ingredi-
entsto this: @) the degree of specificity and detail asso-
ciated with the plan and b) the feasibility of the plan.
The individual who has a high degree of detail in the
plan, who knows, for instance how much Valium or
Elavil isnecessary to cause death, and who hasthe medi-
cing, is at high risk. The individual who has but vague
ideas about method and who has few means to obtain
the methods for suicideis at lower risk.

2. Harm toward others: It should be self-evident that a
forensic biopsychosocial should thoroughly explore the
individual’s risk for harm to others. The predisposing risk
factorsfor thisare much the same asfor suicidewith severa
additions: learning disabilities (particularly low verbal pro-
cessing), closed head injury or other trauma to the brain,
and ADHD. When the clinician assesses this area of the
individual’s history, a developmenta approach is recom-
mended. Violence rarely arises out of nothing; there are al-
most always many precursor behaviors or a history of vio-
lent acts that precede the current one. This item should be
explored using the method of presumptive questioning men-
tioned above. The clinician should be inquiring into early
violent or abusive actsasaway of determining the degreeto
which the aggression is integrated into personality versus a
reaction to extreme circumstances. One of the better waysto
dothisisto ascertain how early the aggression is manifested
intheindividual. In general, the earlier the pattern, the greater
the likelihood of its incorporation into personality and the
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greater the likelihood of its future expression. The assess-
ment of risk for harm to others should be expressed “high,”
“moderate” or “low” risk language as opposed to predictive
statements. The risk should also be stated with contingen-
cies. For example, the individual might have alow to mod-
erate risk while on medication, but high when off it.

Anindividual’ srisk factors might diminish dramatically with
removal from the particular community. The prediction of
future acts, violent or otherwise, is poorly grounded in em-
pirical dataand, given theweightiness of decisionsin foren-
sic cases, predictive statements should always be guarded
and qualified.

Nothing in the forensic evaluative situation obviates the du-
tiesto warn and protect intended victims of threatened harm.
Likewise, should the clinician discover abuse, neglect or
exploitation of a child or a dependent adult as defined by
statute, there is nothing about the forensic situation that
overrides a duty to report.

There are five dimensions of the assessment of violence or
aggression: A) the biological and genetic influences, B) the
early childhood exposure to violence either as a witness or
victim, C) the developmental pattern of violence intheindi-
vidual, D) the thought processes associated with violent be-
havior and E) the outcomes and consegquences for violent
conduct.

A. Biological and genetic influences: While many clini-
cians might be reluctant to consider biogenetic loading
on violent conduct, it is nevertheless, a topic that must
be explored. There is considerable evidence that pro-
nounced antisocial traits have strong biogenetic trans-
mission factors. Thishas also been demonstrated with a
particular type of alcoholism that is associated with an-
tisocial behavior. Wherethereisafamily history of vio-
lence, alcoholism associated with antisocial traits, learn-
ing disability, ADHD, closed head injury or other trauma
to the brain, and B cluster personality disorder, thereis
anincreased likelihood of biogenetic predisposition to-
ward aggressive styles of behavior. Theclinician should
make use of genograms to assess the extent of familial
history of violence and aggression.

Another biological factor that should be incorporated
into the risk assessment for harm to othersisclosed head
injury or other brain trauma. The clinician might es-
chew much inquiry in this area because of dubiousreli-
ability of information and the lack of neurological ex-
pertise. While there are definite limits on the scope of
thisareaof inquiry, the clinician should still take as de-
tailed ahistory of potential head traumaaspossible. This
can be done by inquiring into bike accidents, automo-
bile accidents, injuries from fights, drug overdoses re-
sulting in loss of consciousness, alcoholic blackouts,
arrest related head injuries, falls, swimming or diving
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accidents, inhalant abuse, and childhood physical abuse
by a parent or caregiver. Mental retardation in combi-
nation with any of the above predisposing factors be-
comes yet another multiplier in the equation. In the
mental status examination, the clinician will assess cog-
nitive functioning in more detail. This information
should obviously be correlated with the history of head
trauma to form athorough risk assessment of the indi-
vidual.

Childhood experiences. The literature is complex on
this matter as with most in the forensic areas, but, as a
general rule, childhood exposure to violence is corre-
lated with adult expression of violent behavior. Whileit
is an unsupported hypothesis to suggest that childhood
victims become adult perpetrators, it is nonethelesstrue
that adult perpetrators have in most case been victims.
Thevictimization can increasetherisk that an adult will
beviolent. Again, asagenera rule, the degree of physi-
cal violence experienced by the child either asa victim
or asawitnesstendsto correlate with the degree of vio-
lence expressed by the adult. Brutalization seemsto be
an inculcated trait. Clearly, the combination of genetic
predisposition with childhood exposure to violence is
anindicator of very highrisk for adult violent behavior.

When the defendant’ s crimes are sexual in nature, it is
likely that there have been childhood sexual abuseinci-
dents or the witnessing of sexual violence during child-
hood. It israre, though possible, for adult sexual crimi-
nality to arise in the absence of childhood exposure to
this behavior.

Developmental patterns. Theclinician should, asmen-
tioned above, use presumptive questioning to obtain a
picture of early childhood violent acts committed by
theindividual. This history should be taken in acareful
sequence with particular attention to preadolescent ex-
pression of violent behavior. As socialization patterns
ramify in adolescence, the clinician should be looking
for those anti-social acts that are most influenced by
socia environment versus those that pre-date gang or
other social involvements.

. Thought processes. The earliest literature on the anti-

social personality identified thought patternsthat marked
theseindividuals as different from others. The clinician
should examine the thinking behind violent acts to de-
termine the degree to which violence is dissonant or
congruent with self. Domestic violence victims, for in-
stance, might find their own violent acts to be out of
keeping with their view of themselves. This dissonance
can be very important in forming an impression of le-
thality. In general, the degree to which violenceisinte-
grated into the view of self iscorrelated with the degree
towhichtheindividual islikely to persist in violent acts
in the future.
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E. Outcomesand consegquences. Theclinician, intaking
a history of the individual’s violent behavior, should
note what the outcomes were. This refers to the actual
harm done to others. Defendants can be forthcoming
about fightsthey have had in the past, but generally need
more probative questioning about the degree of harm
or injury they have caused. Obviously, thereis substan-
tial difference between an individual who has been in
several fights and who has bruised his victims, versus
the one who has put three people in a hospital. When
the defendant reports not knowing what harm he has
caused, one can be reasonably sure of denial. Theclini-
cian should also assess whether weapons were used
against others and, if so, what harm resulted.

Procedural tips:

Since the individua is likely to be defensive about harm
caused to others, the clinician is advised to put questionsin
amore“objective’ rather than personal frame. For example,
one might ask, “When these fights occurred, who got hurt?’
“What happened after the knife appeared?’ “Where did the
bullet goin?’ “After the fight was over, what did you dis-
cover had happened?’ These questions offer aslight deflec-
tion away from what might seem overly persona accusa-
tions and give the defendant away to answer without seem-
ing to agree with them.

The clinician will aso want to assess what sanctions have
resulted from previous violent acts. This will include an
evaluation of the degree to which the individual has experi-
enced consequences and learned from them.

3. Risk of victimization: The individual’s risk for being
victimized isanimportant part of risk assessment. Thisshould
include an assessment of risk while in detention where ap-
propriate. Due to disorder, alleged offense or other factors,
the individual might be at greater risk than othersin correc-
tional facilities. Likewise, theindividual who ison bail dur-
ing the evaluation should be assessed for risk factorsin his
or her home or residential setting. Domestic violence vic-
timsarelikely to be at heightened risk unlessthey have made
arrangements that protect their safety and security. When
the defendant is a domestic violence victim who has then
killed an abusive spouse, theindividual’ srisk for harm from
the husband’ s family should be assessed. As a general rule,
the greater the history of abuse victimization, the greater the
risk for future harm aswell. This has been noted even with a
history of sexual abuse. Rape victims, for instance, have a
higher reported rate of previous sexual assault or abuse than
do women who have not been raped. Survival patterns per-
haps serve some important functions for victims, but they
do not always safeguard against future abusive acts. Thecli-
nician should take the history of childhood victimization and
evaluate the individual’s current situation in context with
that history.
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Postscript on risk assessment: The assessment of risk in
forensic populationsinevitably points toward two disorders
that have high risk for harm to self and others. the Border-
line Personality Disorder (BPD) and the Antisocial Person-
aity Disorder (ASPD). While it is easy to arrive at these
diagnoses with forensic cases, it is also easy to merely in-
dulgeindismissivelabeling and to use the diagnosesto serve
as a shorthand for explaining all of the defendant’s behav-
ior. The clinician is strongly encouraged to avoid this. It is
bad science and it is questionably ethical practice. Thesetwo
diagnoses are among the most pejorative of all and their use
implies alack of “real” mental disorder. There is no doubt
but that aclinician who seesalarge number of individualsin
forensic settingswill find asignificant number of antisocials
and borderlines. The effective biopsychosocial, however,
goes beyond the label to define the exact characteristics of
the individual so that the reader can form a clear picture of
the person rather than the cartoon that is the diagnosis.

It isfurther important to note that while traditional thinking
about the suicidal disposition hasdefined it asdistinctly dif-
ferent from ahomicidal or aggressive disposition (“aggres-
sion turned inward”), there is now substantial evidence that
the two are overlapping phenomena. In fact, all three di-
mensions of risk show overlap. Anindividual can be at risk
of being victimized, be suicidal and homicidal aswell. The
astute clinician will explore all three domains of risk.

VI. Mental Status: The mental status assessment isa sys-
tematic representation of observed behaviors, thinking pat-
terns and emotional qualitiesin the individual. This assess-
ment consists of both informal and formal evaluative proce-
dures. In assessing cognitive capacity it is useful to follow
the standard mental status questions pertaining to memory,
judgment and abstracting ability. The responses must bein-
terpreted in the context of the individual’s current circum-
stance and cultural background, however. There are eight
components to the mental status assessment.

1. Appearance: Theclinician should notetheindividual’s
appearance in concrete terms, paying attention to hygiene,
grooming and appropriateness of clothing (appropriate to
the individual’s culture). The clinician should also form an
impression of whether theindividual appearshisor her stated
age.

2. Affect, emotion and mood: The clinician should iden-
tify theindividual’ s generally sustained emotional tone and
inquire about the individual’s reported mood. The reported
mood should be reconciled with observed affect. The
individual’s tenor of emotion and range of expressed emo-
tion should be integrated with her or his history and present-
ing situation. The mental status assessment should pay at-
tention primarily to the individual’s qualities at the time of
the interviews, but should view these findingsin the context
of theindividual’ s history. Incongruities between expressed
emotion and life situation or thought processes point toward
the need for further evaluation.
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3. Motor activity: The clinician should assess the
individual’s displayed motor activity. Thisincludes the de-
greeof agitation, restlessnessor, conversely, thelack of usual

obsessional thinking around these subjects. Traumatic
content might also emerge as a persistent and intrusive
set of ideas or worries.

activity. It will also include observation of tics, repetitive | b) The clinician needs to explore whether the individual
motions, unusual gaits and any other unusual postures or has perceptual disturbances such as hallucinations or
movements. In depressed persons, psychomotor retardation misperceptions of real objects. This will also include
might be evident. distorted perceptions of circumstances and social situa-
4. Speech and qualities of verbal expression: The clini- tions. Individuals with severe personality disorder will
cian should examine the ways in which the individual links typically give evidence of marked perceptual distortions
ideas and sentences, the volume of verbal activity and the of social events and contexts. It is important to assess
vocabulary used by theindividual. The linkage of sentences perceptions, however, within the cultural context of the
and ideas can evidence disorder in thought process caused individual. This can not be over-emphasized in domes-
either by affective disorder or thought disorder. The asso- tic violence cases where the influences of the
ciation of one thought with another can be heavily influ- “Stockholm” syndrome exert profound impact on the
enced by mania, depression or schizophrenia. The volume individual’s perceptual field

and quality of vocabulary should also be noted. The indi- | ¢) The individual’s key beliefs and automatic thoughts

vidual might make use of a very impoverished vocabulary
or onethat ismarked by neologisms, wordsthat are made up
by the individual. The clinician will use care in making in-
ferences about the vocabulary since the individual’s culture
can bethe primary contributor to thisrather than mental dis-
order. Doestheindividual produce ahugeor very small quan-
tity of words? Areanswerstypically elaborated on or merely
answered with aword or two? The clinician, in evaluating
this field should be attentive to the qualities of the expres-
sive ability, not so much to actual content or meaning of the
thoughts.

5. Thoughts, perceptions and beliefs: The clinician will

assess the content and meaning of theindividual’ s expressed

ideas. Thisincludesthree components: @) expressed worries
or preoccupations, b) perceptions and ¢) fundamental be-
liefs that have significant influence over behavior.

a) Theclinicianwill elicit the individua’s concerns, wor-
ries and any obsessions or pre-occupations if they are
present. With individuals who have a history of sub-
stance use disorder, gambling, sexual deviance or com-
pulsion, the clinician will want to elicit the content of

should be assessed. Using traditional cognitive therapy
approaches, theclinician can obtain theindividual’ smost
prominent automatic thoughts that guide emotion and
behavior. Theindividua’ sbasic beliefsabout life, moral
or religiousbeliefs, social custom and other features can
be helpful in assessing either the individual’s motivat-
ing principlesor rationalizations. Strong biases or nega-
tivebeliefssuch asracist or sexist ideas should be noted
if they are relevant to the criminal activity. It is also
important to explore the individual’s moral thinking.
While this might seem ridiculous with anti-social per-
sonalities, it is, nonetheless, a useful area of inquiry.
Many “antisocials’ inthe broader sense of theterm have
moral standards such as not “ratting” on fellow gang
members or of not hurting children, etc. Y earsago (un-
der the DSM-I1) these individual s were diagnosed with
thelabel “ dyssocial personality” and thereissomevalue
to the term. More importantly, however, it can be fruit-
ful to learn whether theindividual has moral valuesthat
direct some of hisor her conduct. Kohlberg and Gilligan
offer two sets of insights that can be very important to

CLIENT’S HISTORY NEEDED FOR RELIABLE EVALUATIONS

Many forensic evaluations are unreliable because the history upon which they are based is erroneous, inadequate or
incomplete. All too often, the medical and social history relied upon by mental health professionalsis cursory at best and
comes exclusively from the client or possibly from the client and discussions with one or two family members.

This can result in a fundamentally skewed view of the relevant history because often the client, and even their family
members, are very poor historians and may fail to relate significant events which are critical to a proper determination of
anindividual’s mental state at the time of the offense.

For example individual s who are physically, emotionally and/or sexually abused often minimize the severity and extent
of the abuse. Their view of what is “normal” and thus what should be related to a clinician is frequently impaired.
Similarly, individuals with mental retardation or other organic brain impairments generally are unable to recall signifi-
cant events regarding their medical history which may be critical to areliable diagnosis. It is also well established that
many mental illnesses, e.g., bipolar mood disorder and schizophrenia, runin familiesand thusit isimportant to know the
family as well asthe client’s medical and psychiatric history.

- John Blume, The Elements of A Competent & Reliable Mental Health Evaluation,
The Advocate, Vol. 17, No. 4 (August 1995) at 7
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6.

forensic evaluations of domestic violence cases.
Kohlberg' straditional understanding of moral thinking
describes mal e patternsasrulefollowing behavior while
Gilligan has shown that women’s moral thinking is re-
lationship contextual. While men rely on codes of con-
duct (look at gangs again), women are more likely to
solve moral issues based upon the nature of their rela-
tionship to the other person.

Cognitive status: The assessment of cognitive status

and capacity is one of the more complex and worrisome fea-
tures of the biopsychosocial assessment. The individual’s
cognitive capacity can be significant to afinding of guilt or
innocence and can, to alesser extent be relevant to sentenc-
ing. Theindividual’s cognitive integrity isin some respects
the heart of the biopsychosocial assessment as al of the
individual’s biological, social, developmental and environ-
mental factors shape the fundamental cognitive abilitiesthat
govern how an individual navigates in the world. The clini-
cian will want to ground observationsin formal assessment
guestions and/or references to the individual’s history. The
cognitive status should be evaluated in the following areas:

a)

b)

d)

Level of consciousness: When theindividual isnot alert,
she or he should be assessed for intoxication or other
phenomena that can alter consciousness.
Orientation: The clinician should explore the
individua’ sorientationto self, placeand timewhen there
areindications of disturbance of thinking, asin schizo-
phreniaor dementia. Orientation to time should be care-
fully judged if theindividual isin aninstitution. Living
in these environments destroys both reference to date,
day of theweek and even time of day and it destroysthe
significance of the passage of time. Orientation to time
becomes, therefore, meaningless.

Attention and concentration: The individual’s degree
of attending should be assessed. This can be done by
giving her or him an exercise such a subtracting serial
sevensfrom 100 or repeating key phone numbers back-
wards. Impairment of concentration can be either in-
dicative of serious mental disorder or smply high lev-
els of stress and preoccupation. When the clinician ob-
servesattentional deficits, theindividual’ s history should
be consulted to see if there are situational or develop-
mental factors relevant to this phenomenon. Initia in-
dication of impairment should result in further testing
to obtain a more discriminating picture of the condi-
tion.

Language comprehension: The individual should be
able to identify phenomena or objects. If there is evi-
dence of inability to do this, it might be an indication of
serious cognitive impai rment secondary to tumor, head
injury or mental disorder. Theindividual’sbasic ability
to read and write should be assessed. Doestheindividual
comprehend the words and concepts used in the inter-
view? Again, as with other aspects of the
biopsychosocial, the clinician should be aware of cul-
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f)

0)

h)

)

tural factors that can influence these findings.

Memory: Theclinician should examinetheindividual’s
memoral capacity for short term, intermediate term and
long term functions. All memoral impairments must be
reconciled with history findings. Short-term memory is
assessed by giving the individual three unrelated words
to recall in three to five minutes. If the individual fails
to do this, the test should be done again two or three
times throughout the interview. Long term memory is
assessed by obtaining information fromtheindividual’s
past (asin several yearsago). | ntermediate memory tests
should focus on events that are days to weeks old.
Memoral disorder requires very careful assessment.
Deficits can be either attributable to psychological
(trauma) or neurological events (strokes, head injury,
etc.) or psychiatric illness (schizophrenia). Forensic
cases sometimes present the clinician with instances of
selective memoral impairments where one set of events
is remembered with clarity while others are not. The
use of the term “selective” implies a deliberative act
and should beavoided inall but the most egregious cases.
Memory is a complex cognitive process and is influ-
enced by many factors. The safest clinical pathisdepict
it accurately and thoroughly, but to be parsimoniousin
drawing causative inferences.

Fund of information: The individua’s fund of basic
information about the world should be assessed, but in
the context of his or her world. This might mean that
theindividual hasan abundant fund of information about
her extended family, but hasn't a clue who is president
of the United States. One can ask theindividual to give
the number of nickels in a dollar and other money re-
lated questions. The clinician should move from per-
sonal spheres to public ones in assessing this area of
cognition.

Calculation: Appropriate to the individua’s level of
education, he or she should be evaluated for basic arith-
metical ability. Simple addition and subtraction equa-
tions can be used for this purpose. One can ask theindi-
vidual to make change on imagined purchases.

Soatial representations: Theindividual should be asked
to make Bender-Gestalt drawings on aplain white sheet
of paper to detect signs of certain neurological deficits.
Theseinclude simple geometricsaswell asaclock face,
cross figure and intersecting wavy lines.

Abstraction: Theindividual’s ability to work with ab-
stract ideasis an important part of overall cognitive ca-
pability and it should be assessed within the context of
the individual’s educational and cultural background.
Abstraction istested by the use of proverbs and reason-
ing exercisesthat call for the detection of similaritiesin
named objects. One of the advantages of using prov-
erbs is that they can be adjusted to different cultural
contexts when indicated.

Executive functioning: The clinician should assess the
individual’s ability to plan future actions and to inhibit
impulses. Thisisessentially an evaluation of frontal lobe
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functioning in the individual. When the individual has
ahistory of traumatic brain injury, thisissue needs par-
ticularly close attention. Traumatic brain injury often
affects the frontal and prefrontal lobes and this creates
impairment of executive functions. The individual can
be asked, “Whenyou feel theurgeto  [drink more,
steal something, drive fast, etc.], what keeps you from
doingit?’ Or,“How do you plan out your time off from
work?’ “What isthe furthest timein the future that you
might plan something?’ “How do you budget your
money and how do you keep within your pay amounts?’

k) Judgment: Theclinician should assesstheindividua’s
quality of judgment asevidenced inthetraditional ques-
tionsabout why people pay taxes, why carsarelicensed,
what would he or she do with a stamped addressed en-
velope that was on the sidewalk, etc. The responses on
these items give one the feel for the way in which the
individual makes judgment decisions. After examining
some of these more abstract questions, it can be useful
to ask the individual to give some examples of actions
he or she has taken that would be good examples of
sound judgment. Theindividual’s selection of itemscan
be almost as informative as the content of the decision
that he or she reports. As referenced above, the
individual’s moral thinking should be examined. It
should be looked at descriptively and then should be
evaluated for its degree of congruence with the
individual’s culture and society at large.

The mental status becomes all the more critical when
the individual gives multiple history events that might
suggest impaired cognitive ability. When thereisacol-
lection of these events, the clinician should use great
carein capturing the specific qualities of theindividual’s
thinking, feeling and acting and render thosein the con-
text of brain functioning. It is not uncommon in foren-
sic populationsto discover anindividual bornand raised
in poverty who also has a likelihood of fetal exposure
to acohol, tobacco and/or drugs, physical and/or sexual
abuse, poor educational supports and adult exposures
toavariety of unconstructive environments. All of these
factors can contribute to impaired cognitive ability and
thisiswhy itisso critical to assess this domain so thor-
oughly. The biopsychosocial should show the waysin
which socia and psychological factors influence bio-
logical ones and the other way around. Juries might be
more compassi onate with organic impairmentsthan psy-
chological or socia ones, because they can appreciate
how a damaged brain can influence behavior but few
understand the obverse. It isless known that social and
interpersonal environments can influence the develop-
ment of brains. This can and should be explained through
the use of simple developmental models that are easy
for lay personsto grasp. (For instance, ask thejury what
it envisions would be the result if we took a child’sin-
jured leg and wrapped in acast from age 9 to 26? What
would the functioning capacity be of that one leg when
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the person has become an adult? Thisisnot unlikewhat
happens when we “wrap” adeveloping brainin simple,
neglectful environments - it ssimply does not develop
the structures that others have for thinking.)

VII. Medical Conditions: Theindividual should beassessed
for health problems with particular attention to those disor-
ders that might have impact on mental functioning. Indi-
viduals with chronic and largely untreatable conditions can
be subject to mood disorders, distortions in thinking and
behavior problems. The biopsychosocial assessment should
include areview of systems so that the clinician can detect
unnoticed disorders that might require either a referral for
treatment or that might influence a clinical impression of
mental disorder. In the assessment of domestic violence, the
clinician should pursue questions about the history of inju-
riesincurred in these acts and the treatments that might have
been received. Some individuals will give evidence of last-
ing impairments from these injuries because of the severity
of attack and a spousal prohibition of seeking medical care.

The individual’s health history cannot be taken by simply
asking whether the individual has any physical problems.
The inquiry must be formal and go through all organ sys-
tems. A health history or screening form of some sort should
be employed. Thiscan include basic information about fam-
ily diseases that have strong correlation with genetic trans-
mission. If, for instance the clinician is evaluating an indi-
vidua who gives evidence of memoral vagueness and poor
cognitive complexity and it is discovered that he or she has
an extensive family history of early-onset Alzheimer’s Dis-
ease, then the relevance of clinical findings takes on new
dimensions.

VIII.  Functional Assessment: Individua who present
with significant levels of impairment and diagnoses of ma-
jor mental disorder need to be assessed for their level of func-
tioning. Thisisdone because diagnosisand clinical descrip-
tors alonefail to capture the degree to which disorder inter-
fereswiththeindividual’ slife. A functional assessment iden-
tifiesthose areas daily living that are impinged upon by dis-
order or condition. It must include the findings from the as-
sessment of physical aswell asmental health. Self care, shop-
ping, tending to financial matters, securing medical and other
treatment services, using transportation, keeping house,
maintaining social contacts, all form apart of the functional
assessment.

The clinician should also assess the individual’s adaptive
strengths that can be built upon in either treatment or reha-
bilitative care. The individual might have demonstrated ca-
pacities that have either been ignored in the psychiatric or
psychological evaluations becausethey are not overtly clini-
cal in nature. Even simple socia skills or avocational inter-
ests should bereviewed for their potential aspositive factors
in the individual’ s future.
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IX. Integrative Assessment and Clinical Impression:
The integrative assessment of the individual needs to ac-
count for all the disorders and significant findings of the
preceding headings. What this assessment does is pull the
elements together into a comprehensible whole that makes
sense of al the comorbidities and problems from the his-
tory. This is the place in the evaluation where the themes
mentioned at the beginning of this article become impor-
tant. The integrative assessment should build a plausible
portrait of theindividual and placetheindividual’ sdecisions
in the context of real life stressors and real environmental
factors. The salient must be delineated from the plethora of
details and it must be rendered in plain and clear ways. La-
bels may be used - but with caution. They can have the op-
posite to the intended effect. Instead of summarizing, they
can have the effect of overriding all of the complexitiesthat
the biopsychosocial has devel oped.

Theintegrative assessment should show how all the parts of
the history work together to produce alife with which others
canidentify. Severity must be shown, but made familiar, not
bizarre. If there is substance abuse, it must be woven into
the fabric of theindividual’s existence, not left hanging asa
separate and independent pathology.

Lastly, theintegrative assessment drawsinferences about the
degree of freedom within which the individual lived. It de-
lineates constraints in the person’s life; constraints caused
by cognitive impairment, by heritable mood disorder, by
poverty, by being the repeated victim of battery, etc. It ren-
derstheindividual as onewho is making decisions, but in a
very limited world of options.

X. Recommendations: The clinician should state those
services or settings from which the individual might take
benefit. Thisismost important in sentencing processeswhere
the court must consider rehabilitation potential. It isfoolish
to offer prognoses given the level of impairment of most
forensic cases, but a description of services that the indi-
vidual can benefit from isarealistic undertaking. These rec-
ommendations should be specific and should relate clearly
to the salient features of the individual. They should be fea-
sible and not idealistic.

Conclusion

The biopsychosocia is a complex evaluative tool that can
bring greater depth and realism to the handling of forensic
cases. In defense strategies, it can form the backbone of the
humanistic defense where the pain and suffering of the de-
fendant can be trandated into meaningful food for thought
inthejuror. One of theironies of the processisthis: in order
for the assessment to adequately render the humanity of the
defendant, it must first make use of the most detached clini-
cal processes. Strong feelings (positive or negative) on the
part of the examiner in the assessment phase can lead to dis-
torted findings and these di stortions can have profound con-
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sequences for the life or freedom of the defendant and for
the conscience of the clinician.
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Chapter 12:

The Goals of Mitigation Interviewss

by Lee Norton

Interviews can be viewed as conversations with specific pur-
poses. In socia work, the purpose may be informational (se-
lective gathering of life history material related to physical,
social, emotional, cognitive functioning), diagnostic (to as-
sessmental or socia status), or therapeutic (to bring about a
desired change). (Kadushin, 1990).

Informational. Most mitigation interviews fall within the
category of gaining information. More specifically, the miti-
gationinterview isintended to obtain information which helps
othersunderstand the client’ sactionsin acontext which mili-
tates the offensiveness of those actions. We aretrying to gain
information but, more important, we are trying to achieve
understanding.

Diagnostic. A secondary goal of the mitigation interview is
diagnostic. We must know the social and mental status of the
person we are interviewing in order to discern whether we
will be ableto gain any substantive information and, if o, to
what extent. The goals and limits of an interview with a per-
son who suffers from mental retardation or schizophrenia or
alcoholism are often quite different from an interview with
anindividual who isunimpaired and exhibitsgood insight. In
extremeinstances, theinterview iscompletely diagnostic; that
is, the goa of the interview is purely to gain data about the
person’ s psychopathology with no hope of gaining important
life history information. While the diagnostic interview may
provide no substantive information, it can be arich source of
insight about the influences which have shaped the
individual’s perception, judgment and behavior. Diagnostic
data may inform us about whether our client is able to assist
in hisor her own defense, or it may tell usthat our client was
raised by aperson so debilitated by mental illnessasto render
the person incapable of being acompetent caretaker and role
model.

Therapeutic. Many times the nature of the information we
are seeking necessitatesthat theinterview take on atherapeu-
tic quality. When we hit upon painful or traumatic content,
we must slow the pace of the interview and dea with the
resulting emotionsand reactions. Herewe must “ hear the suf-
fering” and respond with compassion. (Othmer, et al, 1994).
Inmost instances, smply allowing the personto “tell the story”
- perhaps for the first time - magically relieves the pain. Si-
lence can be the best balm. “ Creating a space” for the person
to separate themselves from their pain and to seeit more ob-
jectively is often the most effective therapeutic intervention.
Other times, the person needs reassurance and acceptance.
Painful memories are usually accompanied by great shame
and embarrassment. Conveying to the person that their pain
is real and reasonable sometimes enables them to see their
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experiencesfrom ahealthier perspective, with the knowledge
that they were not responsible for the harms that came their
way. In more acute cases, cognitive restructuring is a power-
ful technique to ameliorate the person’s suffering and offer
them atool with which to self-soothe. It consists of providing
anew, more positive way to view or interpret an experience
or belief. For example, a client or lay witness may recount
witnessing his mother’s murder, emphasizing what he per-
celves to have been his failure to save her. This belief likely
createsadeep sense of salf-hatred and shame, emotionswhich
may be so overwhelming as to prevent him from fully de-
scribing the event (details are critical to an adequate psycho-
social assessment). Acknowledging the person’s feglings of
helplessness, terror and confusion is integral to working
through the pain which may well have kept them emotionally
paralyzed since the time of the atrocity. However, it is some-
time useful to go astep further, providing the person adiffer-
ent perspective of the event. For example, pointing out that
they wereasmall child, indeed helplessin the face of such an
unimaginable act of violence; explaining the predictable and
unavoidable effects of trauma, and highlighting the thingsthe
person may have done (sought help, called 911, protected the
other children, tended to wounds, etc.) which by any stan-
dards, were noble and heroic, may reduce their anxiety and
givethem away of understanding their behavior. Acquiring a
more positive view often enhances the person’s self-image
and opens doors to psychic content which may otherwise re-
main inaccessible.

The Importance of Rapport

The relationship between the interviewer and the witness is
the conduit through which information and its meaning is
exchanged. (Kadushin, 1990). Positiverelationshipsare more
likely to produce honest, detailed responsestoinquiries. There
are a number of components of positive relationships, per-
haps the most important of which is trust. The client or lay
witness must believe that the interviewer has integrity and
that hisor her intentionsare sincere. Integral to trust is accep-
tance and suspension of judgment. Generally, individualswill
lower their defenses and disclose sensitive information to the
extent they feel theinterviewer’ saimisnot to judge or assign
blame, but solely to understand. Gently communicating to the
person the belief that, most of the time, most of us are doing
the very best we can, diminishes anxiety, creates an atmo-
sphere in which the person feels free to revea otherwise em-
barrassing information, and increases the probability that
events will be recounted more accurately and uncensored.

Positive relationships are also created by interest, a genuine
desire to get to the bottom of the issue, know the end of the
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story or smply learn more about the person and what they are
discussing. Interestiscommunicated verbally, by asking prob-
ing and clarifying questions, and non-verbally, by aertness.
Maintai ning eye contact, sitting sightly forwardin one’ s sezt,
and responding with gestures intended to promote the con-
versation (nodding, moving one’s hand to suggest “Go on,
I’'m with you.”, etc.) al represent heightened attention. Indi-
viduals are much morelikely to maintain aflow of conversa-
tion if they are speaking to an interested audience.

Most positive relationships are characterized by a degree of
warmth, or commitment to the needs of the interviewee.
(Kedushin, 1990). It involves communicating concern for the
needs of those being interviewed, so that they do not feel they
are merely a repository of needed information. Warmth is
conveyed by the quality and content of speech aswell as by
nonverbal cues. Engaging ininformal conversation about the
interviewee's health, children or current goals are all effec-
tive means of communicating acaring attitude, asisattending
to the person’ s affect or physical needs. A grimace may indi-
catethe person isrecalling something painful, or that they are
physically uncomfortable. An inquiry into the person’s im-
mediate welfare goes along way in establishing a caring at-
mosphere.

Few positive relationships exist absent a strong degree of
mutual respect. Respect involvesbehavior which supports self-
esteem, (Kadushin, 1990), and dignity. Responding to an
individua’s innate value and worth - no matter how abject
their current status - and extending to them the social courte-
sies afforded associates and friends, has the effect of calling
forth hidden goodness and competencies. It is remarkable to
watch aperson transform from a surly, resistant curmudgeon
to ahel pful and inval uable source of information when treated
respectfully and kindly.

For those reasons and more, devoting sustained energy to de-
veloping rapport with clients and lay witnessesis one of the
most critical aspects of mitigation interviews.

The Physical Environment

Usually, one has little latitude as to where interviews with
clients are conducted. The typical setting is a small, poorly
ventilated room with equally bad acoustics. Often there are
numerousinterruptions, and sometimesinterviewsareabruptly
terminated by staff. In some instances alittle kvetching goes
a long way, and the detention facility will make efforts to
improve conditions. M ore often than not, these circumstances
must be accepted and accommodated as best as possible.

Esthetics aside, there are a few non-negotiable requirements
for adequate client interviewing. Privacy is paramount and
must not be com-promised. For obvious reasons, it is unac-
ceptableto interview aclient in the presence of acorrectional
officer or other inmates. Most of the time this issue can be
won without litigation, but on occasion it is necessary for the
attorney to legally challenge interview policies.
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Full access is aso necessary. All too often, attorneys and
mental health professionalsare expected to conduct interviews
through aglassor mesh partition, using atelephone. Thispolicy
must be challenged on the basisthat it prevents observing the
client ashemoves naturally and unencumbered; communica
tion is stilted and cannot occur spontaneously; and the barrier
can be interpreted - consciously or unconsciously - by the
client as signifying the professiond’s fear of the client; or,
aternately, the partition can engender a sense of unease and
anxiety.

An associated issue concerns restraints. Whenever possible,
theclient should beinterviewed without restraints of any kind.
This may not be possible. Especially in prisons, clients are
often required to wear either handcuffs or leg shackles, and,
in some instances, both. The use of restraints should be chal-
lenged when it compromises the client’s comfort to the point
he cannot communicate comfortably and undistracted. This
isespecially truewhen theclient isforced to wear awaist belt
to which his hands are tightly fastened. It is impossible to
conduct alengthy interview under such conditions and gives
rise to serious ethical considerations.

I ssues concerning the physical environment for lay interviews
are different from those associated with client interviews.
Though it iscommon to interview at least some family mem-
bers and friends in jails and prisons, most witnesses are not
incarcerated. Lay interviews should be conducted within the
homein order to assess the home and gather diagnostic infor-
mation. In vivo interviews allow one to evaluate dimensions
such as socioeconomic status, the number of individualsliv-
ing in the home and the degree of privacy afforded each, the
quality (including safety) of the community, and the psycho-
dynamics among individuals residing in the home. One can
observe anumber of cues which, taken together, vividly nar-
rate the client’s story and are rich sources of inquiry: each
picture on the wall has a story to tell; holesin the doors may
reveal aviolent fight the night before; clothes sitting in atub
of cold water meansthereisno hot water and no fundsfor the
laundry mat; the strong organic stench (associated with lack
of hygiene) could imply mental illness, mental retardation or
other variables; empty liquor bottlesand the stench of gin can
be evidence of chronic acoholism.

An added benefit of home visitsisthat individuas often feel
more relaxed in their own surroundings. A sense of security
can compensate for the vulnerability which results from de-
scribing painful or embarrassing experiences. Moreover, in-
dividuals are more likely to reveal their true personalitiesin
their own homes, rather than present distorted public perso-
nae. Equally important, home visits allow the interviewer to
achieve or enhance rapport. Holding a baby, helping to fill
out social services papers or sharing acup of coffee makethe
interviewer appear less threatening and more a participant in
the process and the group. Indeed, by the third visit, lay wit-
nesses often come to wel come the interviewer and see him or
her as atemporary member of the community.
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It is not uncommon that family members - either in an effort
to be supportive or out of a sense of “comfort in numbers’ -
initially congregate together to be interviewed. This practice
isundesirable and should be avoided whenever possible. One
of the problems with group interviews is that they leave lay
witnesses open to misleading cross-examination. (Isn'tit true
you al got together and came up with these stories? That you
“refreshed” each other’s memories about his so-called slow-
ness and mental illness?). Group discussions also giveriseto
increased defense mechanisms which inhibit candid disclo-
sure of important information. For example, in theinterest of
“protecting” various family members, individuals who were
mol ested may attempt to insulate othersfrom knowledge about
the abuse by tailing to reveal information, downplaying its
significance, or flatly denying the abuse occurred. Client fami-
liesare often so dysfunctiona and bound by intricate webs of
secrets that they engage in historical revisionism in an effort
to maintain an idealized image of the family and preservethe
current equilibrium - even if it means sacrificing the client’s
welfare. It isalmost impossible to achieve an accurate under-
standing of events and relationships when family members
are together. Only by speaking with them one-on-one and
building positive relationships with each can one hope to un-
earth the truth.

Home visits produce such critical information about the cli-
ent and his story that failing to include them in the psychoso-
cial history islike trying to describe a country one has never
seen.

The Interview Process

Beginning. Inmany respects, theinterview beginsbeforetwo
people meet. (Kadushin, 1990). Theinterviewer generally has
some information about the person who will beinterviewed -
from records or other witnesses - and beginsto formulate the
goasof theinterview and the information needed. If theindi-
vidual knows about the interview in advance, he or she will
likely have ideas - many of them false - about its purpose.
When theinterviewer’ shiasesand/or thewitnesses' fearspose
inhibiting variables, it is necessary to spend proportionately
more time building relational bridges and finding a way to
join with witnesses. Engaging in social amenities helps re-
duce suspicion and anxiety. Factual information enables wit-
nesses to feel a greater sense of control. Explaining to wit-
nesses the goals of the interview and how they might be of
help also facilitates efficiency by directing their attention to
relevant topics. Thus, it isimportant in any mitigation inter-
view to begin with detailed descriptions of who theinterviewer
is, who the attorneysare and therel ationship of theinterviewer
to the attorneys, the interviewer’'s understanding of the legal
status of the client and the purpose of the legal efforts; and
how the information the witness may have (whether that be
the client or lay witnesses) can help achievethe lega goals.
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Barriers. Theinterviewer may experience numerousbarriers
before gaining any substantiveinformation (whichisonerea
son that interviews can take several hours). Thisis especialy
true for lay witnesses. They may fail to appear for an inter-
view, requiring subsequent effortsto reschedul e the meeting.
They may be late to the interview, leaving the interviewer
sitting in unfamiliar surroundings indefinitely. Or, they may
be away from home visiting friends or drinking at a bar so
that the interviewer must first locate them. Such frustrations
are aggravating and may influence the interviewer’s attitude
and behavior. It isimportant to regain one's composure be-
foreinteracting with awitness. If thisisn’t possible, try again
another day.

In the home, the interviewer may be forced to contend with
loud conversations, fighting or clattering about in the kitchen;
t.v's and radios blaring; or repeated interruptions from the
telephone or friends dropping in. The witness may have con-
trolled the seating arrangement so that it is difficult to see or
hear (Kadushin, 1990), or continually hop up and down to get
drinks, cigarettes, tend to food on the stove or childrenin the
yard. In short, theinterview may haveto proceed amidst chaos.
Don't give up. In most instances, tenacity and a continued
attitude of empathy and concern defeat the greatest odds. When
witnesses perceivetheinterviewer’ sunwavering commitment,
they generdly align with the goals of the cause and become
remarkably cooperative and generous.

Typesof Questions. Interviews consist of abalance between
open- and closed-ended questions. Open-ended questions
(What do you remember about John?) can be likened to a
broad net which gathers everything in its path. There are a
number of advantages to open- ended questions.

They produce spontaneous responseswhich reveal witnesses
mind sets and points of reference. They suggest to witnesses
that theinterviewer isinterested in anything they want to dis-
cuss,; allowing witnessesthe discretion to direct theinterview
often produces fruitful areas of inquiry the interviewer had
not considered. Relinquishing partial control of theinterview
to witnesses communicates respect and engenders positive
feelings about and greater participation in the interview.

Open-ended questions allow the interviewer to observe how
witnesses prioritize information about a given topic.

Open-ended questionsaremorelikely than closed-ended ques-
tions to result in affective content; responses include how an
individual felt about a certain event or experience. This per-
mitscatharsis, which alleviates pain and allowstheindividual
to continuetalking unhindered by intrusive thoughts and emo-
tions.

The drawbacks of open-ended questionsinclude that they of -
ten produce lengthy, vague responses filled with irrelevant
information. (Othmer, 1994). For witnesses with cognitive
deficits, open-ended questions are confusing and overwhelm-
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ing; open-ended questions increase their anxiety and leave
them at aloss as to how to respond. Impaired individuas re-
quiregreater structure and guidance and should be asked more
closed- than open-ended questions.

Open-ended questions are time-consuming. Ample time
should be alotted to complete open-ended interviews, and
the interviewer needs to be well-rested and prepared for the
considerable expenditure of energy involved in this lengthy
process.

Closed-ended questions are used to get specific, detailed in-
formation. They are often used when the interviewer has an
understanding of the main idea, but lacks clarity. They nar-
row the scope of tangential responses, enable the interviewer
toregain control of theinterview, and provide direction when
theinterviewer isunsure how to proceed. Closed-ended ques-
tions can slow the pace of the interview, reduce emotionality
andimposegreater focuson important facts. (Kadushin, 1990).
Closed-ended questions help stimulate recollection and keep
witnesses on the task at hand. They are ideal for obtaining
gened ogical information and creating timelines. Closed-ended
guestions can tell an interviewer whether a witness suffers
from memory deficits or attentional problems that may sig-
nify more serious conditions.

Closed-ended questions may inhibit spontaneous responses,
produce fal se-positive responses (Orthmer, 1994), and fail to
yield anarrative data.

The type of question used depends on the goals of the inter-
view and the nature of information sought. The open-ended
questionis useful for establishing rapport, seeking diagnostic
data, exploring emotions, and seeing a topic from the per-
spective of others. Closed-ended questions are morelikely to
produce specific, linear information and are useful in check-
ing facts and testing competence and veracity. A common
interview format isto start with broad, open-ended questions
and gradually become more focused and specific.

Ending the Interview. Idedly, interviews wind down natu-
rally. There are more pauses and less new avenues to pursue.
When the interview begins to produce redundant informa-
tion, the witness seems tired, and interest is waning, one has
likely reached a point of diminishing returns. This point will
vary from witness to witness depending on their situations
and deficits. It should be remembered that one can usually
conduct follow-up interviews in order to gather additional
information. Infact, in most instances a seriesof interviewsis
required to work through defenses and reach more sensitive
content.
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Astheinterview comesto aclose, theinterviewer should con-
vey to witnesses the way in which they have assisted the cli-
ent, and an understanding that this contribution may not have
been without psychic cost. Witnesses should be asked whether
theinterviewer hastheir permission to contact them again and,
if so, when and where. The interviewer should ask about wit-
nesses' schedules and find out whether there are aternate lo-
cations or numbers at which they may be reached.

Beforeleaving, theinterviewer should provide witnesseswith
information concerning how to reach the attorneys and en-
courage the witnesses to contact the attorneys if they have
questions or want additional information. Witnesses should
be made aware of any tria or hearing dates and informed of
changes as they occur.

Summary

Knowing what to ask and how to ask itisasmuch an art asa
science. Developing good interviewing skills requires prac-
tice and feedback. We can use an awareness of the compo-
nents of successful interviews to guide our practice and in-
creaseour skills. Thereisno meaning outside of context; hence,
a chief role of the professional interviewer is to develop a
context of trust and commitment to learning the truth about
our clients. Conducting mitigation interviews brings us face
to facewith unfathomable pain, which isabsorbed and affects
each of us. By telling our clients' stories we bear witness to
human devastation and in so doing we create aripple of heal-
ing which beginsin each of us.
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Chapter 13:

IN SEARCH OF PSYCHOLOGY:
A JURISPRUDENT THERAPY PERSPECTIVE ON SEXUAL
OFFENDER Risk ASSESSMENT ©

by Eric Drogin

Psychologists have grappled for decades with a basic, so-
bering reality of our profession: absent certain specialized
circumstances, we can't predict the future. It makes usfeel
only alittle better to reflect to ourselves, “well, who can?”’
Incidentally, when we mention this aloud, it doesn’t make
judges feel any better at all.

It's easy to see why clinicians welcome claims that newly
developed instrumentswill enable usto perform reliable and
valid “risk assessments’ regarding persons convicted of
sexual offenses. It's easier still to understand how judges
arewilling to accept that the administration of these psycho-
logical testswill lead to accurate determinations of potential
dangerousness — particularly when these evaluative proce-
dures are mandated by statutory law. Perhaps easiest to un-
derstand, however, isthe mounting frustration of all partici-
pants in this process who come to believe that these mea-
suresare not “administered,” nor “psychological,” nor even
“tests” in the sense we have empl oyed such termsin the past.

Inarecent issue of The Advocate, | commented on theemerg-
ing doctrine of “Jurisprudent Therapy” and provided the
following definition:

“Jurisprudent Therapy” [is] an extension of the
“Therapeutic Jurisprudence” model proposed by Pro-
fessors David Wexler and Bruce Winick. Whereas
the “Therapeutic Jurisprudence” (or TJ) perspective
analyzes substantive law, legal procedure, and legal
rolesto determine whether their effects are therapeu-
tic, neutral, or antitherapeutic, the “Jurisprudent
Therapy” (or JT) approach considers the extent to
which mental health science, mental health practice,
and mental health roles are jurisprudent, neutral, or
antijurisprudent. ™

In other words, after over a decade of research specifically
geared to bringing the work of lawyers and judges into line
with the dictates of social science, it isincreasingly recog-
nized that psychiatrists, psychologists, and social workers
must do their part to ensure that their own impact on the
legal system comports with foundational principles of jus-
tice and freedom.

This point of view is forcefully reflected in such cases as
Daubert v. Merrell Dow Pharmaceuticals, Inc. 2 and Kumho
Tire Co., Ltd. v. Carmichael. ¥ Trial attorneys are thus en-
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couraged — even compelled — to ask: “are psychological
theories, their clinical and policy-making applications, and
the people who develop and provide them making a fair,
just, and legally supportable contribution to the lives of the
people they are intended to serve?’

Kentucky’s current scheme for the assessment of “sex of-
fenders’” (see KRS 17.500 et seq.) provides an excellent ex-
ample of how this perspective can be brought to life. The
law mandates the use of certain actuarial measuresin order
to determine the degree of “risk” associated with the back-
ground of a given “offender.” The two core instruments
may be characterized as follows:

The Rapid Risk Assessment for Sexual Offense Re-
cidivism (RRASOR) consists of only four compo-
nents: the number of prior sexual offenses, the
offender’s age at release, the gender of the victim,
and the offender’s relationship to the victim. The
RRASOR's predictive accuracy (r = .27) is none too
impressive.

The Minnesota Sex Offender Screening Tool — Re-
vised (MnSOST-R), by contrast, is a 16-item mea-
sure boasting considerably higher predictive accuracy
(r = .45). One drawback, however, is that the
MnSOST-R is extraordinarily difficult to score, par-
ticularly without ready access to the delicate, item-
specific exclusionary rules employed and constantly
revised by the instrument’ s devel opers. [

One should not assume that these measures, even when em-
ployed by psychologists, are somehow “administered” to
individual offenders. In fact, both the RRASOR and the
MnSOST-R are purely actuarial devices. They are scored
entirely on the basis of available, archival data. A thirdin-
strument, the Violence Risk Appraisal Guide (VRAG), has
a“clinical” component ... but this turns out to be the Hare
Psychopathy Check List — Revised (PCL-R). The PCL-Ris
claimed to be subject to considerable inter-rater reliability
issues, absent expensive and rarely-accessed specialized
training.

Any errors or omissionsin an institutional record are likely
to detract from agiven instrument’ s accuracy in aparticular
case. Attorneys should give serious consideration to the
correctional sourcesfrom which thisinformation isobtained,

Chapter 13-1



and the training and background of the personnel providing
this material to the designated evaluators.

If actuarial approaches are truly superior to clinical judg-
ment (as the research consistently suggests they are), then
why are* psychological” expertsemployed to conduct them?
Itisherethat a Jurisprudent Therapy analysisattaches: these
actuarial assessments are cloaked in the guise of “clinical”
practice (to a litigant’s advantage or detriment, depending
on aparticular judge sregard for clinicians), obscuring their
true nature, and thus complicating the fact-finder’ sability to
gauge their import and value as scientific evidence. [©

These observations should not be construed as gratuitous
criticism of the psychologists chosen to perform these eval u-
ations in the Commonwealth of Kentucky. These valued
colleagues have availed themselves of skilled consultation
from within and without the state, often possess consider-
able experience from providing services in other forensic
contexts, and work under extreme time and workload pres-
sures. Thereliability and validity of their contributions will
be limited, however, like those of any professional, by any
deficienciesin mandated measures, aswell asdifficultiesin
interpreting the statistical and/or psychometric properties of
instruments employed.

A few examplesfrom Kentucky’ s recent mandatory 32-hour
Sex Offender Risk Assessment Advisory Board (SORAAB)
training serve to illustrate this point. Inthefirst, aclinician
performing evaluations to gauge the likelihood of adoles-
cent recidivism admitted directly to conference attendeesthat
all currently available measures designed for that popula-
tion had only “face” validity, concluding that “we're back
to just going by our judgment.”

Another presenter, asked by afellow psychologist to explain
why materialstouting the efficacy of the RRASOR claimed
an ability to “capture .27 of variance” while also describing
a “predictive accuracy [of] r = .27,” admitted that he was
unable to explain this assertion.

Still another presenter, when a trainee noted that in one in-
stance a higher MnSOST-R score was actually less predic-
tive of re-offending than a lower one, dismissed this phe-
nomenon as a minor statistical anomaly, and intimated that
researchers were avoiding making such data readily acces-
sible to courts because it might lead to allegedly groundless
criticism of the instrument in forensic applications.

Again, attorneys should note that much important, useful,
and clinically and forensically valid information was im-
parted at the above-referenced training conference. No one
should fail to recognize the effort necessary to keep up with
theimmense casel oads faced by SORAAB evaluators. This
having been acknowledged, however, both prosecutors and
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defense counsel should be in a position to undertake a mea-
sured, stepwise analysis of the sources, nature, and

generalizahility of the data employed in these evaluations.
(7

One source of guidanceinthisregard isthe codes and guide-
lines from which psychologists derive ethical standards for
professional conduct. They include specific reference to
ways in which testing must be conducted and interpreted.
Foremost in influence among these resources are the Spe-
cialty Guidelinesfor Forensic Psychol ogists® and the Ethi-
cal Principles of Psychologists and Code of Conduct ¥, In
addition, recently promulgated regulations concerning psy-
chological practice in the Commonwealth of Kentucky may
be found at 201 KAR 26:115 et seq.

Another organizing tool for attorneys exploring the reliabil-
ity and validity of any forensic measure is Professor Kirk
Heilbrun’s seminal 1992 article on “The Role of Psycho-
logical Testing in Forensic Assessment,” 9 a core work-
shop and board preparation training reference for the Ameri-
can Academy of Forensic Psychology. The key points of
this resource may be summarized as follows:

1) Thetestiscommercialy available and adequately
documented in two sources. First, it is accompa
nied by amanual describing its development, psy-
chometric properties, and procedure for adminis-
tration. Second, itislisted and reviewed in Mental
Measurements Yearbook or some other readily
available source.

2) Reliability should be considered. The use of tests
with areliability coefficient of lessthan .80 is not
advisable. The use of lessreliable tests would re-
quire an explicit justification by the psychologist.

3) Thetest should berelevant to the underlying legal
issue, or to a psychological construct underlying
the legal issue. Whenever possible, this relevance
should be supported by the availability of valida-
tion research published in refereed journals.

4) Standard administration should be used, with test-
ing conditionsasclose as possibleto the quiet, dis-
traction-free ideal.

5) Applicability to this population and for this pur-
pose should guide both test selection and interpre-
tation. Theresultsof atest (distinct from behavior
observed during testing) should not be applied to-
ward a purpose for which the test was not devel-
oped (e.g., inferring psychopathology from the re-
sults of an intelligence test).
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6) Objective tests and actuarial data are preferable
when there are appropriate outcome dataand a“for-
mula’ exists.

7) Response style should be explicitly assessed using
approaches sensitive to distortion, and the results
of psychological testing interpreted within the con-
text of the individua’s response style. When re-
sponse style appears to be malingering, defensive,
or irrelevant rather than honest/reliable, the results
of psychological testing need to be discounted or
even ignored and other data sources emphasized to
agreater degree.

Attorneyswho employ such resources when wading through
sexual offender assessments “in search of psychology” may
quickly find themselves in uncharted territory. While ar-
ticles such as this provide tips for general exploration, they
are no substitute for consultation with behavioral scientists
who may provide assistance relevant to the unique variants
of aspecific case. u
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Chapter 14: Pre-trial Evaluation Program
Kentucky Correctional Psychiatric Center
by Gregory S. Taylor, Director of KCPC

K CPC Purpose. The Kentucky Correctional Psychiatric Cen-
ter (KCPC) began operations in September 1981. The purpose
of the institution is described in the Mission Statement as fol-
lows: “The Kentucky Correctional Psychiatric Center provides
state-wide, forensic psychiatric servicesincluding pre-trial as-
sessments, treatment for competency restoration, and inpatient
care for severely mentally ill personswho are accused or con-
victed of felony crimes or require a secure environment.”

203% Increasein 15 Years. The demands of the pretrial as-
pect of this mission have grown progressively since its incep-
tion. In FY 85/86 there were a total of 352 court orders for
competency and/or criminal responsibility evaluations. In FY
00/01 the number of orders had climbed to 1065. In the past
fifteen years, a 203% increase in the number of orders has oc-
curred. The flow chart attached describes the various steps by
which a court order is processed.

$281 per day, In-Patient. It would be impossible to perform
this volume of evaluations solely on an inpatient basis. In a
farsighted decision in 1986, KCPC and the Department for
Mental Health and Mental Retardation Services staff developed
a program to conduct evaluations on an outpatient basis. The
goals of thisapproach wereto keep patientsin their local com-
munities, spread the increasing workload over alarger number
of evaluators, decrease the waiting list of patients to be admit-
ted to KCP save the expense of a costly inpatient hospitaliza-
tion ($281.00 per day), and reduce the amount of timerequired
to produce a completed evaluation. An occasiona occurrence
which may delay the outpatient evaluation process involves
patients placed on bond status. These patients sometimes do
not keep their appointment for evaluation and requires evalua-
tion to be reschedul ed.

$800 for Out-Patient. Currently, the Department for Mental
Health and Mental Retardation Services has agreements with
eleven community mental health centers to perform these out-
patient evaluations. The total amount projected to be spent on
outpatient evaluationsin FY 01-02 is projected to be $405,000.
Following is alist of the centers, the individuals performing
evaluations, and the counties they serve.

Bluegrass Regional Comprehensive Car e Center
Dr. Martin Smith

Anderson Fayette Lincoln Scott Jessamine
Bourbon Franklin Madison  Boyle  Powell
Woodford Garrard Mercer Clark

Harrison Nicholas Estill

Comprehend, Inc. - Dr. Barbara Jefferson

Bracken Mason Lewis Fleming  Robertson

Cumberland River Comprehensive Care Center
Dr. Vincent Dummer
Bell Knox
Harlan Rockcastle

Laurel
Whitley

Clay
Jackson
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Life Skills Comprehensive Care Center- Dr. Robert Siviey
Allen  Edmondson Metcalfe Warren Butler
Barren Hart Monroe Logan  Simpson

Four Rivers Comprehensive Care Cente- Dr. Robert Siviey
Daviess Henderson Ohio Union
Hancock McLean Webster

Northern Kentucky Comprehensive Car e Center
Dr. James Esmail
Boone Grant
Carroll Pendleton

Kenton
Owen

Campbell
Gallatin

Pathways. Inc. - Dr. Walter Powers
Bath Lawrence Boyd Menifee  Montgomery
Carter Rowan Greenup Morgan  Elliott

Pennyroyal Regional Comprehensive Care Center
Dr. Raobert Sivley

Ballard Christian Lyon Todd Hickman
Caldwell  Crittenden Marshall  Trigg Hopkins
Muhlenberg

Four RiversRegional Comprehensive Care Center
Dr. Robert Sivley

Ballard  Fulton Livingston Hickman Marshall
Calloway Graves Carlide McCracken

Seven Counties Services—Dr. J. Robert Noonan

Breckinridge Jefferson Oldham  Bullitt Henry
Larue Shelby Grayson Marion  Nelson
Spencer Hardin Meade Trimble  Washington
Adanta Group - Dr. Horace Stewart

Adair McCreary  Casey Pulaski Green
Clinton  Russell Taylor  Cumberland Wayne

Mountain Comprehensive Care Center
Dr. Vincent Dummer
Floyd Martin Pike

Johnson Magoffin

Kentucky River Comprehensive Care Center
Dr. Vincent Dummer
Breathitt Letcher
Lee Perry

Knott
Ledie

Owlsey
Wolfe

Training& Referrals: In-servicetraining isoffered by KCPC
to outpatient evaluators on a regular basis. They also have
access at any time to hospital staff to consult on a specific
patient or address any issue. Patients evaluated as needing
longer term observation and/or treatment may be referred as
an inpatient to KCPC by the out-patient evaluator. For ex-
ample, when the evaluator determinesthat a patient isnot cur-
rently competent to stand trial but can benefit from treatment,
the patient will be admitted.

50% Out-Patient. The number of cases evaluated on an out-
patient basis for FY 00-01 was 528. Thisis out of atotal of
1065 orders for evaluations.

Chapter 14-1



I ncrease Expected: This program has proven efficient and GREGORY S. TAYLOR

effectivein addressing the growing volume of court ordered

Facility Director

evaluations. It is anticipated that the value of the program Kentucky Correctional Psychiatric Center

will only increase asthe demand for such services continues
to grow. W

1612 Dawkins Road
LaGrange, Kentucky 40031
Tel: (502) 222-7161

COURT ORDERED EVALUATION PROCESS

| KCPC receives order |

KCPC staff gather patient medical
and legal information

Mail acknowledgment to 1) judge,

Mail acknowledgment to 1) judge, }
2) sherif, 3) jail — ES Inpatient Order? NO =

Information returned from attorneys

2) sheriff, 3) jail
| |
Mail acknowledgments and information Mail acknowledgments and information
request to attorneys request to attorneys
|

Mail authorization to perform evaluation
to Seven Counties Services, Inc.

Information returned from attorneys

Patient scheduled for admission
|
Admit patient
|

Mail notification of admission to
1) judge, 2) attorneys, 3) ?7?7?
1

Patient undergoes: 1) physical exam,
including any clinically indicated
physiological follow-up (up to 14 days
for al test results). 2) psychosocial
exam. 3) psychologica exam.

4) 24-hour observation

|
All bio-psycho-social information
compiled and evaluation report completed

Patient

discharged [YE

|'s patient competent?

Patient scheduled for evaluation

Patient interviewed and undergoes
psychological exam

Information compiled and evaluation
report completed

Evaluation report faxed to 1) county
clerk, 2) KCPC

|'s patient competent?

Y ESm=— Case closed
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Notify central Will patient benefit Noltify central
office Y ES . NO office & appro-
from wrestment? priate fecility
T
T
KCPC requests
treatment order KCPC
from judge closes case
1
When order
received,
patient admitted
for treatment
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Assessment | nstrument

Chapter 15: Competency to Sand Trial

DEGREE OF | NCAPACI TY
Tatd Severe Mderate Mld None Uratabl e
1 Apraisd of availadelegd defenses 1 2 3 4 5 6
2. Lhnanageabl e behavi or 1 2 3 4 5 6
3Qdityd rdaingtoataney 123456
4 Ramingd legd strategy, indudngouiltydeatol esser chargeswerepertinet 1 2 3 4 5 6
5 Apasd d rded:
a Defense counsdl 1 2 3 4 5 6
b. Arosecuti ngatorney 1 2 3 4 5 6
c. Juke 1 2 3 4 5 6
d Jduy 1 2 3 4 5 6
e Defendant 1 2 3 4 5 6
f. Wtnesses 1 2 3 4 5 6
6. Understand ngof court procedure 1 2 3 4 5 6
7. Apreciaed charges 1 2 3 4 5 6
8 Aprecidiond rageadnaured possibepedties 1 2 3 4 5 6
9 Appraisd o likeyoutcone 1 2 3 4 5 6
10. Gyecitytodsclosetoataneyaval dd epertinet factssuround ngthe
o ferseind ud ngthe def endart’ s novenart s, timng, nentd state actiosa
thetinedf theofferse 1 2 3 4 5 6
11 Gyecitytoredisticdly chd | enge prosecuti onwtnesses 1 2 3 4 5 6
12 Gpecitytotestifyrd evatly 1 2 3 4 5 6
13 Hf-dfeingv. sdf-servingnativation(legd serse) 1 2 3 4 5 6
I NSTRUVENT MEAN = 3 * EXAM NEE MEAN
Exani nee Exan ner
Cat e
* Dbnot count scores of “6°
DEFENDANT: SSN DATE
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COVWPETENCY TO STAND TRI AL

SAVPLE QUESTI ONS*

Al qestioswll nat begprgriaeindl cases. beoly as exanl es.

1 APPRAI SAL OF AVAI LABLE LEGAL DEFENSES:

a  Howdo youthi nk you can be def ended agai nst t hese char ges?

b  Howecanyou exp ai nyour vay out of these charges?

¢ VWkat doyouthi nk your | anyer shoul d concentrate oninorder tobest defend you?

2 UNVANAGEABLE BEHAVI OR:

a [yaredizethat youvou dhavetocotrd yourse f inthe courtroomand nat interruat the proceed ngs?

b Wenistheonlytineyoucanspeak out i nthe courtroon?

c WHat toyouthi nk woul d happenif you spoke out or noved around i nthe courtroomw thout perninssi on?

3 QUALITY OF RELATI NG TO ATTORNEY:

a  [byou have confidenceinyour | awyer?

b Doyouthinkhe'stryingtodoagoodjabfor you?

¢ Dyouageewththeway he' s hand ed or plans tohand e your case?

CEFENDANT:
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4 PLANNI NG OF LEGAL STRATEGY | NCLUDI NG GUI LTY PLEAS TO LESSER CHARGES WHERE PER-
TI NENT:

a |If your lanyer canget theprosecutor toaccept aquilty pleato (l esser crine) instead of
tryingyoufor (current charges), wou dyouagreetoit?

b If your | awer deci des nat tohave youtestify, wou dyougod ongwthhin?

¢ Istheeaythingthat youd sageewthinthevay your |awer i s gongtohand eyour case, adif so, vinat
doyouplantodoabout it?
5 APPRAl SAL OF ROLE C~:
Inthecoutroomduringatrid, wet isthejdodf:
a  Defense Qunsel

b  PosecutingAtorney

¢ Judge
d Juy
e  Defendant

f  WMtnesses

6 UNDERSTANDI NG COF COURT PROCEDURE:

a \Vdoistheolyorea your tria wocancal onyoutotestify?

b  Ater your lawer fini shedaski ngyou questi ons onthe stand, whot hen can ask you questi ons?

c If theprosecut or asks you questions, wnat ishetryi ngtoacconpl i sh?

7 APPRECI ATI ON OF CHARGES:

a \WHat areyouchargedwth?

b Isthat ang or or amnor charge?

CEFENDANT:
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¢ [Dyouthinkpeopleingenera wou dregardyouwthsonefear onthe basi s of such a charge?

8 APPRECI ATI ON OF RANGE AND NATURE OF PCSSI BLE PENALTI ES:

a |Ifyodrefoundguiltyascharged, wat arethe possi bl e sent ences t he Judge cod d g ve you?

b  Wierewou dyou have t o serve such a sent ence?

¢ If youreput onprobation, weat doesthat nean?

9 APPRAI SAL CF LI KELY QUTCOVE:

a Wdat doyouthi nkyour chances aretobefound nat guilty?

b Dresthecout youregangtobetriedinhaveadthority over you?

¢ Howstrong acase dothey have agai nst you?

10 CAPACI TY TO DI SCLOSE TO ATTORNEY AVAI LABLE PERTI NENT FACTS SURROUNDI NG THE
OFFENSE | NCLUDI NG THE DEFENDANT' S MOVEMENTS, TIM NG, MENTAL STATE, AND AGC-
TI ONS AT THE Tl ME OF THE GFFENSE:
a Tel uswnat actud |y happened, what you sawand di d and heard and t hought before, during, and after you
are supposed t o have conmtted t hi s of f ense.
b Wenadwereddal thistakepl ace?
c VWit ledthepdicetoarrest youandwhat d dyousaytothen?

1 CAPACI TY TO REALI STI CALLY CHALLENGE PROSECUTI ON W TNESSES:
a Sipposeawtness against youtd dalieinthecourtroom wat woul d you do?

CEFENDANT:
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b Isthereawbodywoislikdytotdl liesabou youinthi s case? Vidy?

12 CAPACI TY TO TESTI FY RELEVANTLY:

Bra uateind vidud ' sabilitytoverbal |y conmoni cate duri ng exanineti on, rat her t han speci ficcotent inan
sverstospeci ficquestias.

13 SELF- DEFEATI NG VS. SELF- SERVI NG MOTI VATI ON ( LEGAL SENSE) :

a Ve knowhowbad y youfed about what happened - suppose your | awyer is successful ingettingyouoff -
voul d you accept that ?

b  Supposethe prosecutor nade sone | egal errors and your | awer vantstoappeal aguilty find nginyour
case - woul d you accept that ?

¢ VWekmowtha youvart topleadquiltytoyour charge- but what if your |anyer cou dget the prosecutor to
agectoap ead qultytoalesser charge- vou dyouaccept thet ?
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Chapter 16: Neuropsychological Evidencein Criminal
Defense: Rationale and Guidelinesfor Enlisting an Expert o

by Marilyn M. Wagner

What Traditional Psychology Misses

Theuseof psychological evidencein criminal casesiswell-
established. Clinica psychologistsarefrequently called upon
totestify to theidentity and expected consequences of mental
disorders such asmajor depression, schizophrenia, and per-
sonality disorders, and how they or conditions of chronic
stress, physical abuse, substance abuse, etc., may affect an
individual in such away as to precipitate crimina behav-
iors, diminish intent or responsibility, or mitigate the cir-
cumstances of acriminal act.

Traditionally, the emphasis has been on the impact of these
“functional” or emotional factors on issues of criminal be-
havior, with little regard to mental disorders that result from
brain dysfunction. Among these organic disorders are disease
entities such astumors, cerebrovascular disease, and progres-
sive dementias, but they also include acquired brain injury
from perinatal insults and other circumstances that lead to
mental retardation, effects of chronic alcoholism, and trau-
matic brain injuries.

Can the same degree of behaviora control demanded from
individuals who are without functiona psychopathology be
expected of someone who has suffered a traumatic brain in-
jury, has had surgery for removal of atumor, or has a seizure
disorder? Asit turns out, it cannot.

The presence of a*“traditional” functional disorder isnot nec-
essary for the conditions of “mental illness’ to be met. Brain
damageindependently affects behavior in unique, significant,
and oft-times dramatic ways, and in areas of behavior highly
correlated with criminal behavior. Brain dysfunction, regard-
less of the source, may result in impairments of memory, lan-
guage, cognition, or behaviors that have significant implica-
tionsfor criminal-legal standards of behavior.

Only in the past 10 years or so has research accumulated
which establishes a connection between brain damage and
the increased risk of violent behavior due to the impairing
of inhibition of violent impulses (V olavka, Martell & Convit,
1992). High base rates of brain damage have been found in
violent offenders versus non-violent offenders (Langevin,
et al., 1987; Martell, 1992; Nachshon & Denno, 1987; Sil-
ver & Yudofsky, 1987). Similarly, astudy of both adult and
juvenile offenders (Lewis et al., 1986) found evidence of
brain damage on neuropsychological testing in the majority
of death row inmates.

The relevance of brain damage to criminal behavior has only
recently emerged as an area of forensic attention (Anchor, et
al., 1985; Hall & McNinch, 1988). Thereisnow alarge body
of research in the neurobehavioral literature associating spe-
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cific brain lesions with specific behavioral effects (Lezak,
1995). However, most psyhologists are neither trained or ex-
perienced in the nature of brain injury and its complex effects
on behavior. The result is frequently that factors of brain in-
jury are not considered in forensic evaluations.

The Relationship Between Brain
Damage and Criminal Behavior

That the brainisavery complex organ for processing informa-
tion and generating behavior isnot apoint of argument. How it
goes about doing this has constantly been debated and modi-
fied to take into account new information in neuroanatomy,
neurophysiology and neuropsychology.

Although there are many aspects of brain function and dys-
function that are unresolved, itisgenerally agreed that thebrain
processesinformation in severa different ways. Some areas of
the brain are very specifically associated with certain behav-
iors. For example, the hypothalamus, a small structure on the
basal surface of the brain, controls drive states such as hunger,
thirst, and sexua behavior. Damage to the hypothalamus, de-
pending on the specific arealesioned, can result in compulsive
eating leading to obesity, in severe changesin sexual drive, or
in any number of other abrupt changesin appetitive states.

Some behaviors recruit multiple areas of the brain, integrated
into a functional, collaborative network. Motor responses re-
quire several aress of the cortex, subcortical structures known
asthe basal ganglia, and the cerebellum.

Finally, the brain is thought to function as awhole during cer-
tain complex activities, such asthe processeswetypically label
as“thinking.”

There are severd brain structures and groups of structuresthat,
when damaged, generate behaviors which may be associated
with criminal behavior:

Temporal Lobe. The temporal lobe isamagjor division of the
brain’s lower lateral surface (cortex) in both the left and right
hemispheres. Among the cognitive functions it mediates are
memory and learning. It isaso part of alarge system of brain
structures known as the limbic system which regulates emo-
tional behavior. Damageto thetempora |obe can be associated
with distinct loss of memory for events, impaired comprehen-
sion of language, and with aggressiveness and violent behavior
(Devinsky & Bear, 1984; Stone, 1984).

Limbic System. In addition to the temporal lobe, the limbic

system consistsof brain structuresbel ow the surface of thebrain.
These subcortical structuresareinvolved in the more primitive
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aspects of emotional behavior. Damage to any of a variety of
limbic system structures may result in marked aggression or
violence, hypersexuality, or rage reactions. Sudden loss of con-
trol over aggressive tendencies, such asin explosive episodes,
with minimal stimulation, can be found in limbic system le-
sions.

Frontal Lobe. This is the large, most anterior area of each
hemisphere’ ssurfacethat liesbehind the frontal bone. Itiscon-
sidered to be the most complex structure in the brain; it is not
fully developed until adolescence, and it isinvolved inthe me-
diation of judgment, self-regulation of behavior, executive con-
tral (planning, organization of behavior), and personality. Dam-
agetothefrontal lobesisassociated with gross disturbancesin
judgment and reasoning, disinhibition of impulses(e.g., aggres-
siveand sexual), and in personality changes. Frontal lobe dam-
ageisespecidly relevant to criminal-legal situations, asit im-
pairs those cognitive functions associated with an individua’s
sdlf-regulation of behavior, which may result inirrational deci-
sionmaking, theinability toinhibit behavioral impulses (sexua
or aggressive), or theinabhility to accurately eval uate the conse-
quences of one's behavior through reasoning. A finding for
decreased criminal responsibility in a defendant requires that
theindividual lack the capacity to appreciate the criminality of
the action (involves comprehension and judgment), and be un-
able to conform his conduct (self-regulation of impulses).

Damageto other areas of the brain, whilenot directly related to
aggressive behavior or impulsecontral, can neverthel essgresatly
impair adefendant’ scognitive capacity relevant to state of mind
forensic issues such as competence, responsihility, and intent.
The cognitive capacity required to comprehend court proceed-
ings, make reasonable decisions, and recall court proceedings
from one day to the next depends upon intact brain function.

Martell (1992b) noted that in one instance of criminal cases
converted to civil statusdueto afinding of incompetence, 70%
of the defendants were found to have documented brain dam-
age. Both specific and diffuse damage to any number of struc-
turesin the brain could result in the interruption of those func-
tions. In addition, cognitive impairment secondary to brain in-
jury may beraised as amitigating factor during the sentencing
phase of atrial.

Prognosisand Treatment Potential
in Brain Damage

A separate but rel ated issue involves how the presence of brain
damage, once established, relates to the disposition of the de-
fendant. Relevant factors to be considered in disposition are
questions of possible progression of brain damage with result-
ant behavior deterioration, prognosis for recovery or improve-
ment, and whether management or trestment of impaired be-
haviorsispossible.

Some brain damage is progressive. It will worsen over time,
with aberrant behaviors and cognitive deficitsintensifying and

Mental Health & Experts Manual

additiona impairments emerging. Progressive dementias, in-
cluding Alzheimer’s disease, the sequelae of tumors, and the
cognitive effects of chronic acohal abuse show such progres-
sive deterioration of functioning.

Other conditions, such as traumatic brain injury, the sequelae
of neurosurgery, and developmental insults, are stable, i.e. the
cognitive and behavioral damage will not deteriorate further,
and depending on the length of time sinceinjury, may improve
dightly or significantly. Even in cases of damage associated
with prolonged a coholism, abstinence typically leads to mod-
erate improvementsin functioning.

Depending on theetiology of the damage, some behavioral and
cognitive dysfunctionsaretreatable, or at least partidly revers-
ible. Violent or aggressive episodes may be able to be con-
trolled by anticonvulsant medication. Generalized behavior
dyscontrol is amenable to both medication (typically tegretol)
and behavioral management strategies in structured environ-
ments. At least on some occasions, individuals can be taught
alternative responsesto aggression viaastructured regimen that
assumesthe problemsolving rolefor theindividua , with even-
tual improvement in self-regulation. Mereabstinencefromdrugs
and acohal can have a profound positive effect on impulse
control, as these substances are notorious for their intense
disinhibiting effects on personswith brain injury.

The Unique Role of Neur opsychology

The burgeoning area of neuro-imaging techniques has greatly
enhanced medicine' s ahility to detect areas of CNS damage.
Y et, the physical identification of structural neural damage
does not, of itsalf, establish the emotional, cognitive, or be-
havioral effects of such damagethat relate to criminal behav-
ior, nor does it address the level of impairment.

Neuropsychology is that branch of psychology whose focus
is on these very behavioral consequences. A neuropsychol-
ogy expert isableto present quantifiable, normative dataabout
therelationship between physical aspectsof brain damageand
its behavioral conseguences, in sharp contrast to traditional
reliance on professional opinions deduced merely from clini-
cal interview impressions, or mental status examinations.
Neuropsychological evauationsutilizealarge variety of psy-
chological teststo assessthe degree of disruptionin cognitive
functions, both inisolation (asin focus of attention), and col-
lectively, in more complex behaviors, such asin abstract rea
soning or the planning and organization of activities.

Thesetestsand test batteries have been extensively researched
and validated. In some cases, neuropsychol ogical assessment
has even been shown to be more sensitive as a detector of
brain damage than neuroimaging (Barth, et ., 1986).

Traditional clinical psychology practice does not address the
issues of behavioral consequences specific to brain damage.
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Until recently, few training programs in clinical psychology
included any instruction in neuropsychology. Likewise, pa
tientsand defendants historically have not been evaluated from
the perspective that brain damage might be a factor in their
behavior. Asaresult, many diagnoses of functional disorders
given were unwarranted, or behavior was not associated with
mental illnessat all. In many cases, brain injury takesasubtle
initial toll, especially when the damageisincurred at an early
age. Later, problematic behaviors may be attributed to other
causes. Theadvantage of aneuropsychological evauation over
traditional psychological testing is that both functional and
organic bases for behavior are investigated.

Neuropsychology isin a unique position to detect and track
changesin anindividua’s cognitive capacity. In cases where
change in neurobehaviora statusis anticipated, baseline and
serid testing may be conducted to verify such changesin sta-
tus to evaluate the potentia for restoration to competence,
according to Jackson v. Indiana (1972).

Determining When A Neur opsychologist
AsExpert IsWarranted

Not all criminal cases demand a neuropsychologist as expert.
Theneuropsychalogical evauationismoretimeconsuming than
traditional psychological assessments, and therefore more ex-
pensive. Limited availability of adequately trained
neuropsychologistsalso precludetheir inclusionin many cases.
However, there are some conditions under which investigating
from aneuropsychological perspectiveisstrongly indicated. In
order to determine if the use of aneuropsychological expert is
desirable in a specific case, the following questions should be
posed concerning the defendant:

1) Were there any developmenta events (perinatal or child-
hood in origin) that (could have) involved CNS injury,
whether or not they were considered important at thetime?

Thinking about braininjury haschanged sodrastically over
the past two decades, that it isnot unusual for fairly signifi-
cant CNS events to have been discounted and ignored
(Lezak, 1995).

2) Havetherebeen any eventsleadingto loss of conscious-
ness or disorientation, even if hospitalization did not
occur? Motor vehicle accidents, incidents of physical
abuse, assaults, and combat injuries are good examples
of these events.

3) Isthere any documented disorder involving brain dam-
age (e.g., head injury, stroke, seizures, Alzheimer’s Dis-
ease, mental retardation)?

4) Is there a history of significant alcohol abuse or
polysubstance abuse for several years or more?

5) Isthe crimina behavior completely out of character for
the defendant?
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6) Is there a pattern of problems with impulse control,
memory dysfunction, or violent behavior?

Positive responsesin any of the above categories would sug-
gest proceeding to involve a neuropsychologist who would
then determineif thereissufficient reason to suspect the pres-
ence of brain dysfunction in a defendant and whether a neu-
ropsychological evaluation isindicated.

The Evaluation Process

Once a neuropsychological evaluation is deemed appropri-
ate, it will be necessary to provide the neuropsychological
expert with the following documents prior to the evaluation:

1) Medical records documenting any injury involving the
CNS, significant illness, and/or ER visit;

2) School records of grades, testing, behavioral problems;

2) Recordsof any previous psychological problems, testing,
or treatment;

4) Psychosocial history.

The expert will aso find helpful information describing the
crime, the defendant’s behavior at the time of arrest, the
defendant’ s account of the crime or their actions of theday in
question, the defendant’ s behavior prior to the crimefrom the
perspectiveof afamily member or someonefamiliar with them,
and access to a close significant other for possible additional
interview.

Clearly define for the expert, in advance if possible, what is-
sues in the defense the neuropsychological evidence will ad-
dress (e.g., competence, intent, or diminished capacity). Neu-
ropsychological evaluations usually consist of acore of tests
usedinall cases, and additional teststhat areincluded to more
comprehensively evaluate any areas of cognition that are es-
pecidly critical to theissuesin question.

Knowledge of the defendant’ s history, the criminal behavior
in question, and the legal issues specific to the case will aid
the neuropsychological expert in determining the total con-
tent of the evaluation.

Expect to need to discuss the assessment findings with the
expert at length, both to help clarify for the attorney the sig-
nificance of the results for the specific issues of the case, and
because the nature of the findings themselves might precipi-
tate additional issuesto be investigated that the expert might
not bein a position to anticipate.

In cases where a finding of incompetence is expected, and

potential for restoration to competence is an issue, seria as-
sessments should be anticipated and tentatively scheduled.
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With positive findings, the expert may recommend the addi-
tion of neuro-imaging or another medically-rel ated assessment,
if they are not aready in the record. There are dual purposes
for this. First, it could (but will not always) corroborate the
neuropsychological evidence and thereby strengthen the con-
clusions of the behavioral sequelae (see Barth et d., 1986).
Secondly, many circumstances of brain injury require medi-
cal intervention, and if not previously detected, would need to
be medically evaluated for the benefit of the defendant.

Considerations

Therelative newness of thistype of expert testimony may pre-
cipitate some questions regarding admissibility and relevance.
Thereiscaselaw both supporting (Peoplev. Wright, 1982) and
challenging (GIW Southern Valve Co. v. Smith, 1985; Execu-
tive Car & Leasing v. DeSerio, 1985) the neuro-psychologist’s
role asamedical expert in cases of braininjury.

In addition, neuropsychological assessment isopen to the same
challenge asis leveled at traditiona psychologica evidence.
Namely, that this type of testing, i.e. indirect measurement of
behavior, isnot at parity with physica medical evidence. How-
ever, aneuropsychology expert can provide quantitative aswell
as quditative evidence regarding the presence, specific nature
and consequences of brain injury, describe its relevance to le-
gal standards of behavior, provide a prognosis for improve-
ment or further deterioration, and in some cases, suggest op-
tions for treatment or management of negative behaviors.

There is no physical medica evidence that can address these
dimensions. For this reason, it is not surprising that the disci-
pline of forensic neuropsychology is fast gaining status and
acceptance asasource of valid and compelling evidencewhich
speaksuniquely and directly to thedifficult questions connected
to crimina proceedings.
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Chapter 17: PTSD in the Forensic Setting

by DouglasD. Ruth, M .D.

The American Psychiatric Association opened aflood of con-
troversy whenit formalized the diagnosisof post-traumatic stress
disorder (PTSD) upon the adoption of the third edition of the
Diagnostic and Satistical Manual (DSM-I11)t in March 1980.
The decision to define thisillness came when tort actionswere
being reshaped by increased awards for exemplary damages,
establishment of liability for psychic damages, and expanding
the radius of injury?, setting the stage for vigorous courtroom
use of such a diagnosis. Much of the problem in the forensic
use of PTSD arisesfrom the fact that, as with other psychiatric
disorders, making the diagnosis relies to some degree upon the
self-report of the patient, who often stands to gain if he earns
thediagnosis. Among several concernswasthefear that copies
of the diagnogtic criteriawould fdl into the hand of litigants,
claimants, or defendants who would simulate the symptoms.

In October 1980, for example, the Veterans Administration
authorized compensation for PTSD, delayed type. Service
organizations, outreach groups, and other sources distributed
brochures describing the symptoms and provided printed
checklists. The VA faced an “unprecedented challenge” cre-
ated by the growing number of claimsreceived and exaggera-
tion and falsification of data, leading the VA psychiatristswho
revised the examination process to comment, “ Rarely before
have many claimants presented themselvesto psychiatric ex-
aminers having read printed symptom checklists describing
the diagnostic features of the disorder for which they seek
compensation.”3 (Lest thisshould beviewed ascritical of vet-
erans, though, it should be recognized that most deserving
veterans apparently do not apply for benefits. In 1989 only
4% of the veterans estimated to suffer PTSD had applied for
compensation.)*

The susceptibility of thisdisorder to misdiagnosisisillustrated
by the aftermath of the sinking of the fish processing vessel
Aleutian Enterprisein the Bering Seain 1990. Twenty of the
22 survivors filed personal injury claims, 19 of whom were
examined by atotal of 15 psychiatristsand psychologists. Each
was given the diagnosis of PTSD. Some were evaluated by
more than one psychiatrist of psychologist, but in each in-
stance the same diagnosis was given by each examiner.

Most of thesecliniciansdid not corroborate the plaintiff’ sself-
report by interviewing collateral witnesses nor reviewing
medical records, which contained contradictory data. Thisfig-
ure yielded a conservatively-estimated incidence of PTSD
among the 22 survivors of 86%, very much higher than that
of most civilian disasters of traumata (this being classified as
“chronic” since symptoms persisted beyond 6 months). The
percentage of survivorssuffering symptomsof PTSD exceeded
that of similar maritime disasters that occurred prior to the
publication of PTSD diagnostic criteria (although the diag-
nostic criteriawere not published prior to 1980 and were not
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availableto earlier litigants, the percent of survivorssuffering
specific symptoms should not have varied, though the diag-
nosis would differ). When these survivors were interviewed
after settlement,® several admitted to symptom sharing and
coaching by attorneys that influenced their behavior as they
pursued their claims. This included attorneys describing to
them the symptoms of PTSD, advising them not to return to
work, and to seek professiona help and make frequent ap-
pointments in order to bolster their claims. One attorney for-
warded his client money for expenses so that he would not
feel the need to settle early.

Thedisease of post-traumatic stressdisorder hasbeenreferred
to as “medicolegal quicksand’® and a “forensic minefield.”®
Features of the disorder leave it susceptible to abuse on an
unprecedented scale. However, it provides a coherent expla
nation for the rel ationship between certain behaviorsor symp-
toms to an antecedent, causative event or injury, often where
previously no such relationship could be visualized since the
earlier nomenclature did not address the phenomenon that was
occurring. Furthermore, unlike most other psychiatric disor-
ders, the diagnostic criteria of PTSD, by characterizing the
stress that caused the disease as being of such intensity that
“would evoke significant distress in most people,” could be
viewed as absolving the victim of blame, thus sparing him or
her the stig.

The diagnostic criteria have changed somewhat in later edi-
tions.

Clinical Features
The most recent criteria are abstracted as follows:”

DSM-IV Diagnostic Criteriafor PTSD

A. (1) Anindividua experienced, witnessed, or confronted
eventsthat involved actud or threatened death or serious
injury or threat to physical integrity of self or others, and
(2) Hisresponseinvolved intense helplessness, fear, or
horror

B. Theeventispersstently re-experiencedin1or moreways.

(2) recurrent intrusive recollections

(2) recurrent distressing dreams

(3) acting or fedling asif the event recurs (including hal-
lucinations, flashbacks, dissociation)

(4) psychological distress upon exposure to cues resem-
bling the event

(5) physiological reactivity on exposure to cues resem-
bling the event
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C. Avoidance and numbing in 3 or more ways.

(2) avoiding thoughts, feelings, conversations associ ated
with the trauma

(2) avoiding activities, etc., that arouse recollections of it
(3) partial amnesiafor the event

(4) diminished interests

(5) detachment or estrangement from others

(6) restricted affect

(7) sense of foreshortened future

D. Increased arousal in 2 or more ways.

(1) insomnia

(2) irritability

(3) impaired concentration

(4) hypervigilance

(5) exaggerated startle response

E. Duration of B, C, and D is more than 1 month

F. Clinicaly significant distress or impairment occurs

The symptoms of the disorder are well-described in the diag-
nostic criterialisted above. Thecourse can vary markedly from
one individual to another or from time to time in the same
person. One might have few or no symptoms for years or, at
the other extreme, become so ill asto require hospitalization.
Seemingly benign cuesintheenvironment might trigger symp-
toms because of their resemblance to elements experienced at
the time of the psychological trauma (i.e., the sound of heli-
copters or the odor of diesdl fuel in the Vietnam combat vet-
eran or the odor of burned rubber in an automobile accident
victim).

A delayed category of PTSD has been recognized in which
symptoms might not emerge until long after the stressful event
(after 6 months by definition, sometimes after years or de-
cades in practice), creating the potential for unique forensic
pitfalls.

The patient may suffer financially when anxiety, impaired
concentration, or distraction from flashbacks interfere with
job performance. Irritability, restricted affect, detachment, and
avoidance might limit employability and hinder personal re-
lationships. Complications such as depression, panic attacks,
phobias, and substance abuse add to the burden. Response to
flashbacks and behavior during dissociative episodes might
result in destructiveness, violence, and criminal behaviors.

Some observations suggest that the victims of trauma might
reiterate the very harm they suffered. Abused children often
reenact theincidentsin play or fantasy or, eventualy, by abused
their own children. Male sufferers of abuse are known to be-
comeviolent among their peers, and ahigh incidence of child-
hood sex abuse is found among prostitutes.®
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TheUbiquitous Diagnosis

PTSD has served the legal community tirelessly. In addition
to its more popular uses in personal injury, administrative,
and criminal law, it has provided abasis for compensation in
claims of harassment and discrimination in the workplace,
evidence for termination of parentd rights, and in immigra-
tion law, it has supported the assertions of immigrants that
they will be persecutedif they arereturned to their native coun-
tries.® Since the adoption of DSM-II1, the portion of occupa-
tional diseaseclaimsclassified asstress-rel ated rose 800% from
1979-80, and the number of such claimsin Californiaclimbed
700% from 1981-91. One state judge was awarded compen-
sation for astroke he alleged arose from being overworked by
his excessive caseload of workers' compensation claims.®®

Prevalence

Estimates of the rate of occurrence of PTSD are subject to
sampling hias, changes in the definition over time, and other
sources of inaccuracy. Every-one who suffers a trauma as
defined above does not suffer PTSD. It is estimated that from
39%! to 3/4*2 of the general population in the United States
has been exposed to a traumatic event that met the stressor
criterion for PTSD. The estimated lifetime prevalence for
PTSD in the genera population is 9%.1! The lifetime preva-
lence for PTSD following certain civilian trauma are as fol-
lows. rape, 80%; life threat, seeing others killed, physical
assault, 25%; accident, 12%.* The lifetime prevalence for
former WW |1 prisonersof war has been estimated at 66.4%.*
Other data provide a current prevalence of PTSD in WW |1
ex-POW’sof 55.7%.% Perhapsthe actual lifetime prevalence
is actually higher than 66.4%, or perhaps this very high cur-
rent prevalence is areflection of the low rate of recovery for
POW’s.

PTSD in the Criminal Courtroom

PTSD has not seen in criminal courtrooms the popularity it
enjoyed in the civil arena. In an impressive study of nearly
1,000,000 indictments in 8 states, Callahan and associates'®
found that an insanity plea had been entered in 8979, thus
estimating a frequency of insanity pleas of less than 1% of
indictments. Studying 8163 of those further (excluding those
indicted prior to 1980), Applebaum and others’ found that
PTSD was diagnosed in only 28.

Those defendants with PTSD diagnoses, compared to those
with other diagnoses, werelesslikely to have been arrested as
juveniles, were less likely to be incompetent to stand trial,
werelesslikely to be detained after trial, and weremorelikely
to be released on probation or other status.

Theutility of thediagnosisin criminal defensewasillustrated
in Satev. Heads.Y Mr. Heads broke into his sister-in-law’s
home in search of his estranged wife and fired a number of
shots from two weapons, one of which struck and killed his
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sister-in-law’ shusband. Hewas convicted of murder in 1978.
Following a series of appeals unrelated to PTSD and after
adoption of the term by the APA in 1980, his diagnosis was
realized by psychiatric experts who previously had not been
ableto understand nor explain hisbehavior. Hewasfound not
guilty by reason of insanity on retrial in October 1981.

Four types of PTSD phenomenahave been identified as play-
ing arolein crimina behavior:®

1. dissociativestates, or fugue states, or altered states of con-
sciousness such asthose driven by flashbacks, including states
triggered by stimuli related to the crime scenewhich resemble
those associated to the original traumatic event. Examples
would include survivors of combat (e.g., Satev. Heads) or of
prior physical abuse (e.g., Satev. Fields'®). These defendants
might appear to relive a prior violent episode, might have
overreacted violently to minimal provocation, and might be
described as exhibiting “explosive” behavior. This same cat-
egory would include defendants who, misperceiving a cur-
rent situation as posing a great threat since it resembled an
earlier threatening traumatic experience, used excessiveforce
in presumed self-defense, or those who reflexively enacted
previously-learned defensive violence.

2. “compulsive’ behaviorsduring which the defendant seems
driven to seek dangerous or stimulating and quasi-military
situations. An exampleisthat of U.S v. Tindall.® Tindall was
aVietnam veteran helicopter pilot who was denied acivilian
pilot’'s license. He sought risky hobbies, such as skydiving
and stunt flying, and established adangerous drug-smuggling
operation with former combat buddies, reestablishing their
wartime relationships.®

3. “survivor guilt” reactions whereby a survivor of prior
traumain which othershave suffered or died undertakes crimi-
nal activity that offers little chance of success or appears to
provoke retaliation from others and seemingly might involve
an effort to get caught and punished or killed. An example
might be that of State v. Gregory.?* A former platoon leader
described guilt feelings after surviving an ambush in 1969 in
which other soldiers died. After 3 suicide attempts, he held
severa hostagesin abank (with no attempt at robbery) where
hefired numerousrounds at sourcesof noise such asair vents,
but not at the hostages, whom he treated gently. His examin-
ing psychiatrist explained that he wanted to have protected
hispatrol ashehad “protected” the hostages, and that in Viet-
nam he had seldom seen the enemy and could only fire at the
sounds they made in the foliage.*®

4. behavior associated with abuse of acohol or drugs used
inan effort to self-treat PTSD symptoms. Both veterans'? and
civilians? with PTSD suffer a higher incidence of substance
abuse than those without PTSD.
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Assessing the Behavior

Several characteristics of flashback-induced behavior such as
indicated in the first scenario of the four listed above have
been described:

1. The behavior is unpremeditated and sudden.

2. Itisuncharacteristic of the individual.

3. Thereisahistory of prior traumatic events reenacted in
the episode.

4. The defendant might suffer amnesiafor al or part of the
episode.

5. Current motivation is lacking.

6. Stimuli surrounding the behavior in question may beremi-
niscent of the origina traumatic experience(s).

7. Thedefendant isusually unaware of how hiscriminal be-
havior reenacted earlier traumatic experiences.

8. Thevictim is often fortuitous or accidental.

9. The defendant has or has had other symptoms of PTSD.

Itishelpful, when forming an opinion asto thelikelihood that
certain behavior is “PTSD-driven,” to consider whether the
criminal activity can be viewed as alogical extension of the
traumatic experience (i.e., self-protection or anxiety reduc-
tion).2* Behavior that is unpremeditated and the absence of
concealment weigh in favor of PTSD. A history of property
crimes, as opposed to assault crimes, weighs against the con-
clusion. But no single item of evidence is conclusory.

In fact, defenses based upon PTSD have been launched even
in the face of severa exceptions to these rules of thumb. In
Satev. Fields™, the defendant’ s attorney argued a defense of
unconsciousness based upon testimony that the defendant suf-
fered PTSD from abuse in childhood and that he was in a
dissociative state when he fatally shot another man. The vic-
timwasapparently well known to Fieldsashe dated and physi-
cally abused Fields' sister. Thus, Fields not only saw current
motivation, but one could question whether the victim was
“fortuitous.” Evidence was presented that Fields, just before
the shooting, made arrangementsfor afriend to cash hisnum-
bersticket and hold the money for him, should he win, as he
expected he might be away for sometime, raising some ques-
tion of premeditation.

The PTSD Defense

Erlinder® suggests that the language in DSM-111 providesthe
rationale for entering into evidence details of the defendant’s
past in an effort to demonstrate the effects of his prior trau-
matic experience upon his behavior, aswell asthe testimony
of otherswho have suffered similar trauma. He viewsthe de-
fense plan as the corroboration of the facts with as much ob-
jectivedataaspossible (i.e., recordsand collateral wit-nesses)
and helping the factfinder to comprehend the effect of the
defendant’ s traumatic experience.
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In some instances, upon recognition of a PTSD diagnosis,
charges have been dropped, settlements have been negotiated
before trid, or treatment has been recommended in lieu of
prosecution. These diversions seem more likely to be attain-
able when injury has not occurred and when treatment is ac-
cessible® The diagnosis of PTSD has been used in the de-
fenses of negated specific intent, diminished capacity, self
defense, and automatism.® Even after sentencing, the diagno-
sis has been used to support petitions to reduce or reconsider
sentences.’®

The Insanity Defense Reform Act of 1984 and other changes
ininsanity defense laws have left the use of PTSD inaNGRI
defense more difficult, but the more severely impaired indi-
viduals should still qualify for this defense.®

Making the Diagnosis

Aswith other psychiatric illnesses, the diagnosis of PTSD is
principally made by clinical interview and therefore depends
upon the subjective account of the individual under evalua-
tion. The challenge of evaluating such a claimant demands
much skill of the clinician. Forensic experienceisinvaluable
inlimiting bias and susceptibility to manipulation. Asthereis
often some value placed upon this diagnosis, an objective
means of confirmation would be of use. Some transient, mea-
surable physical changes occur inthis disorder such aseleva
tion of pulse and blood pressure when exposed to reminders
of the stress; but these changes usualy are not of such an
extreme as to cause an abnormal physical examination, are
not specificto PTSD, and sometimes are under conscious con-
trol of the individual. The examiner looks to see if the diag-
nostic criteriaof apsychiatric diagnosisincluding that of PTSD
are met, or discounted, and gathers other information to sat-
isfy the reasons for referral, i.e., in acivil action data neces-
sary to assess causation, damages, and prognosis, and in crimi-
nal cases, information necessary to form opinions asto com-
petencies in the various stages of the judicial process and
mental status at the time of the alleged crime. Characteristics
of PTSD in regard to crimina behavior as noted above are
sought in the assessment.

Collateral interviews provide the best source of corroborative
information. Informants who can describe the claimant or
defendant before and after the traumatic experience, and thus
document the changes he or she has undergone as a result,
should be sought, aswell as those who can describe the expe-
rience of theindividual during the stressful event in question.
Inacivil case, theplaintiff might experience rel apses of symp-
toms when he encounters reminders of the traumatic event.
Co-workers might observe visible changes in the individual
when he attempts to return to the workplace where an acci-
dent occurred, for example, or family members might observe
signs of stress when an automobile accident victim tries to
drive again or travels near the scene of his accident. A
bedpartner might confirm the complaint of insomnia or of
pathological behaviors during sleep. Friends or family mem-
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bers can document interpersonal distancing and affective
changes. Medical records and psycho-therapy notes should
be studied to see if the history is consistent, but with the un-
derstanding that an embarrassed or amnestic patient might not
have disclosed much information in a rushed examination,
and that sensitive information might be shared only latein the
course of therapy after a sense of relative comfort has been
achieve, or after events have freed repressed memories, con-
tradicting denials made during earlier sessions. The examiner
should not assume that such apparent contradictionsare signs
of dishonesty.

Inthe criminal case, police reports, depositions and affidavits
should beread, and witnesseswho can describethe defendant’s
behavior and surroundings before, during and after the crime
should be interviewed. In addition to searching for signs of
premeditation, efforts of concealment, and signs and symp-
toms of mentd illness and emotional decompensation, the
examiner should also listen for clues that the behavior isin
keeping with the “PTSD-driven” behaviors as noted above
and for descriptions of cues that might have triggered PTSD
symptoms in the defendant.

A thorough psychosocial history should betaken and searched
for events that meet the “stressor” criteria. Extensive child-
hood maltreatment might contribute to substantial behavioral
symptoms without any oneisolated event being identified as
the causative trauma.?®

If symptoms suggest amedical or neurological illness, then a
physical or neurological examination isdone and appropriate
diagnostic procedures are scheduled.

Various structured interviews and rating scales have been de-
signed and administered to groups suspected of having the
diagnosis in efforts to develop some objectivity and repro-
ducibility (for reviews see Watson?” and K eane?®). Several of
these instruments yield a high level of agreement with each
other when patients with suspected PTSD are tested. Most
suffer 2 flaws, though:

1. Inthe absence of ultimate proof of diagnosis, thereisno
way to determineif the tests in-crease diagnostic reliabil-
ity, and

2. Most of the instruments are obvious and easy to manipu-
late.

Keane® pulled together 49 items of the MMPI (Minnesota
Multiphasic Persondlity Inventory) to create anew scalewhich
he standardized. When given in the context of the MMPI, it
shares the advantage of measurements of validity and test-
taking attitudes (though K eane has, in fact, tested the utility of
the PTSD subscale aone, absent the full MMPI), but this
subscale also lacks ultimate proof of reliability, and it appears
to havefailed to detect malingerers.®
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Still, these instruments are inexpensive, harmless, an easy to
administer. The examiner enjoys some reassurance if their
interpretation matcheshisdiagnosis; and, if it differs, hemight
be warned to explore further.

Psychophysiologic Testing in PTSD

Several physiological changes occur in patients with PTSD.
These include insomnia, hypervigilance, and elevated pulse
and blood pressure. When patients are startled or confronted
with remindersof their prior traumatic experience, transiently
but quickly the pulse, blood pressure, muscletension, and skin
conductivity rise. These changes have been measured in the
laboratory in combat veterans,®-32in civilian traumavictims,®
and in survivors of automobile accidents.®* Under |aboratory
conditions and with monitoring devices attached the subjects
were exposed to stimuli that resembled their stressor (i.e., sound
track from combat film, verbal scripts describing their acci-
dent, mental imagery) or loud tonesto trigger astartle response.
Asagroup, the PTSD patientstended to undergo greater physi-
ological changes when confronted with such stimuli and to
return totheir baselinelevelsmore slowly than control groups
or patients with other diagnoses. It was hoped that these
changes could find use as more objective means of diagnos-
ing PTSD, asthe patient could not easily control them.

However, while group differences can be demonstrated, the
overlap of measurements between the PTSD and control
groups were so great that it is difficult to see how any one
individual could be categorized into one group versus another
(i.e., standard deviations were very large). Further, when 16
non-PTSD subjects were asked to simulate the responses of a
PTSD patient, 25% could do so successfully.®

Pitman® described the sole instance, as of the writing of his
article published 1994, in which admissibility of such testing
was questioned. The judge disagreed with defense counsel’s
motion in limine that the test results should be excluded. But
when defense counsel objected to the question of whether the
probability of the diagnosis could be estimated from the test
data, the judge ruled that more foundation for the testimony
was required. The question was not pursued.

Treatment

Since symptoms of PTSD often resolve spontaneously within
afew weeks, episodesthat are diagnosed soon after onset and
inwhich the symptomsare not intense and areimproving might
not require treatment. When treatment is indicated, the goals
include reduction of symptoms, prevention of complications,
hel ping the patient to resume functioning in as many areas of
hislife as possible, and helping the patient to incorporate the
experience into the context of his life. Since the traumatic
experience, or the symptoms in its aftermath, often leave the
patient feeling humiliated, guilty, and damaged in his self-
esteem, providing an empathetic atmosphere that encourages
accepting of the patient’ sdisclosureistherapeutic, asis help-
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ing him to understand the“normalcy” of hissymptoms, given
the impact of the traumatic experience.

Severa drugs have been prescribed for PTSD and have been
demonstrated to have some positive effect. These have in-
cluded anti-depressant medications, including imipramine,
amitriptyline, Prozac, Zoloft, and others, anti-anxiety drugs
including Xanax and Klonopin, anti-convulsant or anti-sei-
zure drugs such as Tegretol and Depakene, and drugs that
reduce sympathetic nervous system excesses (such asin the
hyperarousal symptoms) including propranolol and
clonodine. 3637

In addition to relieving anxiety, panic, depression, and insom-
nia and other sleep pathology, the anti-depressant drugs can
relievethe coreintrusive symptoms such assleep disturbance,
re-experiencing, and flashbacks independent of any anti-de-
pressant effect. Their impact might not be seen for up to 8
weeksin chronic PTSD. Anti-anxiety drugs such asKlonopin
and Xanax can relieve symptoms of anxiety, panic, and dis-
turbed dleep. Unlike anti-depressants, they carry the risk of
addiction and thus their use requires extra judgment, appro-
priate warning to the patient, and attempts to taper the dose
periodically.

Treatment hasto beindividualized and timed according to the
patient’s clinical status and his location along the course of
hisillness.® Earlier, when exposure to the traumatic scene or
cues that trigger symptomsisintolerable, the patient must be
separated from those stressors. Doing so might require inter-
action between the clinician and the patient’s attorneys, em-
ployer, disahility insurance carrier or other agency.

V arious non-pharmacological psychotherapies have been of-
fered. These have involved cognitive approaches, relaxation
techniques, and behavioral approachesincluding re-exposure
of the patient to his stressors or cues that resemble it, either
literally or through imagery. If the patient can tolerate re-ex-
posure, usually after anxiety and hyperarousal symptomshave
diminished, and recontact with the noxious stimuli is desir-
able, he might be re-exposed in agradual fashion, perhaps by
use of atechniqueof “ systematic desensitization.” Sometimes
a decision is made to re-expose the patient abruptly, either
literaly (“invivo"), or figuratively by use of imagery, through
processes called “implosive therapy” or “flooding.” Compli-
cations of such re-exposure might include relapse of symp-
toms, depression, panic attacks, or substance abuse.®3"

Prognosis

To estimate the prognosis of a disease that might not emerge
for months or years and whaose course might vary depending
upon the nature of the causative stressor may seem asfutileas
trying to predict the final length of a coiled spring when no
one knows how tightly it isto be wound. Such informationis
useful, though, to assess damages in civil cases and in crimi-
nal law to demonstrate that a stressor might influence behav-
ior years after its occurrence.
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Many victirms experiernice enougn sympuoms o make the di-
agnosis of PTSD shortly after trauma but recover within 4
weeks, and the diagnosis is not given by definition. Many
others who meet the diagnostic criteriarecover within 4 to 6
months.

Since PTSD can persist for years or decades, prospective
measurement of the outcome over such along term is often
impractical. Estimates have been made by administering ques-
tionnairestoidentified groups, i.e., veteransor former POW'’s,
or by re-interviewing victims of past disasters from whom
data was collected earlier and is still on record. As does the
prevaence, the prognosis appears to vary in relation to the
severity of the stressor. Usually the figure reported isthe per-
cent of individuals who still meet al the criteriato make the
diagnosis. Of agroup of ex-WW Il POW'’s, 50% met the di-
agnostic criteriawithin oneyear of release, and 29% till quali-
fied for the diagnosis 40 years|ater.* Of survivorsof the Buf-
falo Creek, West Virginiaflood in 1972, 44% suffered PTSD
when assessed in 1974. Thefigurefell to 28% when reexam-
inedin 1986%. A graph of thedeclining rate of diagnosisamong
some groups for which such information isavailableisfound
in Figure 1.4

These data, changes in the percent of groups who still meet
the diagnostic criteria, do not necessarily reflect changes in
theintensity of symptoms. Inthe Buffalo Creek disaster noted
above, a symptom rating scale was administered to survivors
with PTSD during the initial assessment in 1974 and againin
1986. Scores fell from an average of 3.9 in 1974 to 2.7 in
1986, representing a 30% declinein the 12 years.

Conclusions

Since the disease of post-traumatic stress disorder is caused
by specific traumatic events, some of which are manmade,
and it may result in loss or disability and may contribute to
criminal behavior it has found its way into various forensic
settings - probably more than any other disorder. Publication
of thediagnostic criteriaand of the disease processhave served
the legal community well in providing an explanation of the
relationship between the stressor and the subsequent suffer-
ing or behavior, thus allowing the delivery of justice by clari-
fying many cases that otherwise would have remained ob-
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scure. Theattorney for aPTSD sufferer might have adifficult
client asirritability, amnesia, lack of awareness of the diagno-
sis, and unwillingness to discuss the prior traumatic experi-
ence might challenge rapport, and detachment, emotional
numbing, and affective blunting might preclude sympathy.
Though PTSD shareswith other psychiatric diagnosesthedis-
advantage of lacking a truly objective diagnostic test, abuse
by malingering can belimited with adequate carein theevalu-
ation.

Considering the very small number of insanity pleas based
upon PTSD and the prevalence of thisdisorder, it is probably
underused as a defense. The disease lends itself to a number
of defensetheoriesor rationalesfor mitigation. Sinceit istreat-
able, diversontotrestment in lieu of incarceration should offer
a gratifying disposition in many cases. The fact that defen-
dantswho pled NGRI onthebasis of PTSD are probated more
often than other defendants indicates that the courts have felt
some comfort with dispositions that do not require incarcera-
tion.
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Chapter 18:

Checklist of Client Behavior Evidencing Mental mpair ments
(Based upon Logan, Learning to Observe Signs of Mental | mpairment)

REALITY CONFUSION

Reports hallucinations

Hearing Voices

“Seeing things’ (people, objects, unformed images such as flashes of light)
Smelling things not there

Tactile (feelings of being touched by someone/something not there)
Gustatory (false perception of taste)

Misperceives harmless image as being threatening
Irrational fears, i.e., leaving his cell, heights, spiders, snakes
Seems confused about people or surroundings

Consistent false beliefs. i.e.

Lawyers out to get him

Guard/another person in love with him
Food being poisoned

Being controlled by outside forces
Others are talking about him

SPEECH AND LANGUAGE

Nonsensical Speech

Speech which isincoherent at times
Use of new word formations (not slang)
Use of “non-words’

Use of non-sequiturs

Conclusions based on faulty promises

Half Answers

Brief, unelaborated answers to questions
Monosyllabic answersto questions

Language tends to be vague, repetitive, stereotyped
Answers are lengthy but actual information islittle
Speech seems like “empty philosophizing”

Changes subject in the middle of a sentence in response to another stimulus
Answers questionsin an oblique or irrelevant way

Pattern of speech seems “digjointed”

Ideas dlip gradually off-track from one oblique thought to another

Speech pattern which is circuitous, indirect or delayed in reaching its goal

Includes many tedious details

Seems “long-winded’

Requiresthat you interrupt in order to finish business

Starts on one subject, then wanders away and never returns

Persistent, inappropriate repetition of words, ideas or subjects once the discussion begins
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Rapid Speech

Taksrapidly and is hard to interrupt

Sentences left unfinished because of eagernessto move on
Continues talking even when interrupted

Often speaks loudly and emphatically

Talks too much and interrupts others

Delayed or Interrupted Speech

Speech isvery dow

Excessive wait before answering or responding

Difficulty finding right word to use

Stops in the middle of athought and after some silence cannot remember what he was talking about
Says his“mind went blank”

Sound-Related Problems

Recognizable mispronunciations

Substitution of inappropriate word

Slurred speech

Speaks in a monotone even when discussing emotional material
Taksin excessively forma or stilted way

Language may appear “quaint or outdated”

Other Language Problems
Writing is very small
Writing is prolific
Has trouble reading
Spells poorly

MEMORY AND ATTENTION

Has trouble remembering childhood data

Has trouble recalling things that happened in past few months

Has trouble remembering thingsin last few days

Has trouble recalling events surrounding crime or trial

Has trouble remembering peopl€ s names

Reports “memories’ which do not correspond to documentation
Seemsto “fill in” details of faulty memory

Sometimes appearsto be “lying” about eventsin hislife or events surrounding crime
Has extraordinary ability to recall

Problems concentrating

Attention drawn to irrelevant or unimportant stimuli

Losestrain of thought

Problems with attention and concentration on emotionally-charged issues

MEDICAL COMPLAINTS
Blurred vision

__ Exaggerated concern over hedth _ Need to squint or move closer when reading
__ Sef-wounds or wounds suspiciousin origin __ Hearing problems

__ “Accidents’ __ Ringinginears

__ Difficulty falling adeep __ Headaches

___ Difficulty staying asleep __ Dizziness

_ Excessivedeeping _ Nausea

___ Changein eating habits _ Excessivetiredness

Loss or decrease in appetite
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EMOTIONAL TONE

Worry, fear, over-concern for present or future

Mistrust, belief others harbor malicious or discriminatory intent
Sorrow, sadness, despondency. pessimism

Irritability, belligerence, disdain for others, defiance

Impotence

Extreme, heightened emotions

Flatness in emotiona tone. near absence of emotional expression
Sudden changes in mood which are disproportionate to situation
Inappropriate laughter

PERSONAL INSIGHT AND PROBLEMS SOLVING

Low self-esteem

Exaggerated self-opinion

Overrates level of ability

Unrealistic gods; failure to take disabilitiesinto account
Denial of menta problems

Difficulty planning ahead

Poorly organized

Difficulty thinking as quickly as needed

Difficulty changing a plan or activity when necessary
Difficulty in accurately predicting consequences
Easily frustrated

Impaired ability to learn from mistakes

PHYSICAL ACTIVITY

Restlessness

Fidgety

Kicks leg often/moves arms around alot

Overly talkative

Unusually quick reactions

Hyper-aert to what is happening in visiting room; constantly looking around, checking behind himsel f
Slow movement, slow speech

Slow reaction in movements or while answering questions
Balance problems

Clumsiness, poor coordination

Tense posture and/or facial expression

INTERACTIONSWITH OTHERS

Unresponsive family

No regular visitors or letters from others

No participation in yard activities

Discontinuation of yard activities

Lack of social greetingsto fellow inmatesin visiting room

Awkward or inappropriate interactions with othersin visiting room

Willingness to “go along with” or cooperate in almost any way

Deficiency in relating to others; lack of spontaneous interactions

Sacially inappropriate comments and/or actions (including sexual or aggressive)
Trouble understanding that some of his behavior is inappropriate
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Chapter 19: Learningto Observe Signs of Mental

by Deana Dorman L ogan

Introduction

Criminal defendants can pose a lot of challenges for their
lawyers. Primary among the problems, of course, are the
brutal facts of the crimes. In addition, our clientstend to go
to great lengths to “aid” the police in solving the crimes
through confessions, statementsto “ snitches’ and other such
actions.

Beyond these crime-related challenges, criminal defendants
commonly engage in other behaviors which sometimes seem
designed to terminally stress the patience of the assigned at-
torney.

These problematic behaviors can manifest them-selves in a
number of ways familiar to defense team members. One ex-
ampleisthose occasionswhenyouvisittheclientin hisjail or
prison setting, and he refuses to come out for the visit, blow-
ing several hours of timethat could have been spent construc-
tively working on his case. Also, there are those times when
the client does come out but rather than giving you specific
answers to the critical questions you arrived with, he stands
up, starts pacing back and forth, and rants and raves about
sometotally irrelevant gibberish. Y ou arethenforced toleave
after acouple of hoursfeeling like nothing was accomplished.

Another example comes in the form of a motion to remove
counsel, acomplaint to the judge about “what aterrible law-
yer you are,” how you have “refused to listen to him” and
“called him vile names,” dl as a“part of a conspiracy to do
himin.” You, then, are forced to walk that delicate line be-
tween acceding to such unfounded charges or further damag-
ing a delicate relationship. A final example is that point in
discussing the case when aclient laughs as heta ks about what
happened to the victim.

Infact, during each of thesetypical scenarios, plusthe myriad
of similar encounters, the client is giving valuable informa-
tion about significant mental impairment. These seemingly
irrelevant or annoying interactions are often more meaning-
ful in fully preparing acase than thosetimeswhen aclient is
ableto sit quietly and appropriately describe his actions the
night of the crime. Most clients who commit violent

felonies, particularly capital crimes, suffer serious mental
problems. These affect a wide range of legal issues, in-
cluding mensrea (for the instant crime as well as priors),
voluntariness of statements to police or other state offic-
ers, waivers, competency to stand trial, ability to testify
meaningfully and accurately, and other competencies, as
well as mitigation.
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Preparation for the mental health evaluation of acriminal de-
fendant requires not only full documentation of the family
medical and psychiatric history,* but also careful observation
over time of the client himself. Since we cannot afford to hire
mental health experts to spend the time necessary to get a
thorough picture of the client’s behavior in a variety of set-
tingsacross awide expanse of time, thetask must fall to those
who have continued access to observations - the defense at-
torneys, mitigation specialists and investigators.

This paper is an attempt to outline for the defense team the
types of behaviors identified by menta health professionals
as significant signs of psychiatric problems, so that critical
observational skillscan belearned. Most of the behaviorsdis-
cussed are genera signals of mental disorder rather than de-
finitive symptoms of one particular psychiatricillness.? These
signs, if properly noted by thelegal team and passed onto the
mental health expert, will help guide the expert to make a
more accurate evaluation.

To understand the significance of these observations, it seems
helpful to use the analogy of apersonal visit to a physician.
When you have a medical complaint, you do not go to a
doctor chosen randomly, walk in and ssimply say, “Tell me
what iswrong, doc.” Y ou try to note the symptoms methodi-
cally over some period of time (e.g., dizziness on standing,
“heart burn” a couple of hours after eating, numbness down
left arm for a couple of weeks). For patients who are too
young or tooill, acaretaker must do such observation. These
monitored symptoms are then submitted to the doctor, who
carefully analyzesthem in the context of afull family medi-
cal history. With this expansive process, augmented by nec-
essary laboratory testing, an accurate diagnosis and treat-
ment plan can more likely be achieved.

In the criminal justice arena, we must do no lessin our prepa-
ration for amental health evaluation of our clients. Also, be-
cause the clients' impairments preclude accurate self-moni-
toring, the defense team must act as the observational care-
takersfor thementa statussymptomsof theclient. These noted
signsand symptomswill lend inval uable guidance to the doc-
tor later asked to do the mental health evaluation.

Cautionsto Note

There are some important cautions to observe in undertaking
thetask of learning to monitor these symptoms. First, athough
the signals are described in behaviora terms, the scientific
nameis also listed in most instances. Lawyers need not, and
in fact should not, try to master the art of accurately applying
technical namesto particular actions. Thisismorelikely tobe
counter-productive because of errors of assignment. Theim-
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portant task is spotting notable behaviors and passing on the
observation. The scientific names are provided only asan aid
in understanding mental health professionals as they engage
in their own jargon.

Second, in these days of wide-ranging access by prosecutors
through discovery, defense attorneys should always be cau-
tiousin preserving any critical information in written memo-
randa. Thisis particularly true for observations such as those
discussed here which may or may not be accurately noted and
interpreted by the defenseteam. Probably the safest routeisto
make only such cursory notes as will enable the observer to
remember particular behaviors.

Finally, although defense team members should learn to note
potential signs of mental problems, they should never pre-
sumeto label the clients' performance or behavior “normal.”
Thisisavery dangerous practice Any mistake in observation
must favor the client. When the lawyer makes an error by
spotting what appears to be a symptom of mental illness, the
behavior will get examined by the expert with training to ac-
curately interpret it. Then it can be disregarded if it isnot im-
portant. However, when alawyer or investigator labelsan area
of behavior as “normal,” the expert may inappropriately ac-
cept that lay analysis and fail to apply atrained eyeto acriti-
cal areaof evaluation. For example, lawyerstoo often overes-
timateaclient’ sintelligence simply because heissavvy about
the criminal justice system. Also, race bias can lead lawyers
to dismisssignificant signsof mental impairment as*normal”
for those from certain cultural arenas such as “the ghetto” or
“thebarrio.” If these errors by lawyers are accepted asfact by
the mental health professional, gross underestimation of im-
pairment may result in serious detriment to the client.

Reality Confusion

The most dramatic signs of mental illness which might be
encountered by the defenseteam are the overt psychotic symp-
tomswhich show some confusion regarding reality. (See Fig-
ure 1.) Halucinations, a sign of both psychosis® and brain
damage,* can involve sights, sounds, smells, physical sensa-
tionsor tastes. Although these may not be aroutine part of the
legal team’s inquiry, any time hallucinations are mentioned
or hinted at, the subject should be pursued. Counsel should
also look for any evidence that the client is responding to in-
ternal stimuli, such asinappropriate smiling, nodding and gig-
gling. An expert will beinterested in any reports or suspicions
of halucinations and will want to know what they are like,
when they come, and how long they have been experienced.

Although hallucinations are dramatic when recognized, a
client’ s reference to them may be so subtle asto avoid detec-
tion. One of my clientstold me hewas having troublewith his
vision. Atfirst | ignored thisclue, believing hemeant he needed
new glasseswhen, in fact, he was alluding to recurring visual
hallucinations. Ancther attorney said she missed references
to auditory hallucinations because she lacked a good family
history. Her client several times mentioned things his auntie
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was telling him. Only later did she realize his aunt had died
when he was five years old.

Spontaneous remarks by the client should also guidethelegal
team to pursuethe possibility of phobias,® and delusions (con-
sistent false beliefs),® other genera signs of mental impair-
ment. Phobias are fairly obvious signs of mental problems as
are some delusions (e.g., belief his food is being poisoned).
Onedelusion, however, issometimes easy for counsel to miss
because it is perceived as a personal attack on the lawyer.
Clients with the false belief that their attorneys are out to get
them often prompt defensive behavior in their counsel rather
than recognition that persistent beliefs along thisline may be
asignal of psychosis or paranoia.

In addition to following up on the spontaneous occurrence of
the preceding psychotic-like symptoms, counsel should aso
be alert to physical observations of disorientation. During a
visit, clientswho seem confused about the physical surround-
ings or the persons in the room may be exhibiting what is
termed disorientation.” This observation should a so be noted
for later discussion with a mental health expert once a thor-
ough, documented history is available.

Signals of Mental Impairment in Speech

Many of the general signs of psychiatric problems can be ob-
served in speech. (See Figure 2.) In fact, oral language is a
particularly sensitive manifestation of thought processes and
brain dysfunction. Signals of mental impairment in speech
can be broken down into severa categories. One grouping
includes speech patterns that seem nonsensical or nearly so.
These include the rare problems of “word salad” or speech
that is basically gibberish (even though at timesit may sound
like sentences). Also inthis category isthe use of neologisms
or non-words. These client-created “words’ are distinct from
slang - words and phrases used colloquially by certain sub-
groups of society. One must be careful not to dismiss what
may be a signa of a thought disorder by assuming it to be
unfamiliar slang of the client’s cultural group.

Illogicality is another speech signal of the nonsensical vari-
ety. Although proper words are usually used in appropriate
syntax, in illogicality, the reasoning is flawed. This term is
applied to use of non-sequiturs and conclusions based on ob-
viously false premises.

Another category of speech signalsoccurswhen aclient hasa
pattern of giVing only half-answersto questions. Half answers
can be monosyllabic or brief, unelaborated answers termed
poverty of speech and poverty of thought. They can dsoin-
clude answers that are lengthy in terms of number of words
but deficient in information. The client is saying nothing or
droning on. This poverty of thought or poverty of content of
speech may seem like “empty philosophizing.”® A final type
of half-answer is that which is oblique or irrelevant to the
actual question. Thisisreferred to astangential speech.
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One of the most intriguing categories of speech signals in-
volves those that might be termed “off- track.” The speaker
begins to answer one question but somehow moves off that
topic. Oneway of getting off track isto be easily distracted by
anearby stimulus (e.g., the lawyer’s jewelry) and then jump
from the subject at hand to a discussion of the new stimulus.
When this happens routingly it is referred to as distractible
speech or distractibility,® ageneral psychiatric sign aswell as
aspecific marker of attention-deficit hyper-activity disorder,°
bipolar disorder,'* and fetal alcohol syndrome.’?

Another type of off-track speech, harder to discern, is when
the speaker startson onetopic but dowly dipsfrom onethought
to another. Thetransition thought isrelated but only obliquely.
For example, in answer to a question about where he went to
school, the client may begin with the name of one of the
schools. However, instead of focusing on completing the an-
swer to that question, he may dlip to why hedidn’t like school
(homework) to what he would rather do than go to school
(explore caves) to what one could find in caves (interesting
little insects) and so forth. At some point he may remember
he has gone afield. This type of digointed, ow dlippage of
topic is referred to as derallment. The listener may not even
notice the slippage until he looks down at the question of
schoolsattended. A closerelationto derailment islossof goal,
another off-track speech signal. Herethe speaker startson one
topic and wanders away, never to return. Loss of goa does
not occur only in a question-answer format but can arise in
spontaneous speech aswell.

Another off-track speech signal is the answer which islong-
winded, circuitous, and filled with irrelevant details. Thiscir-
cumstantiality often causes an interviewer to feel impatient
and may well require interruption in order to finish the task.
Preservation, therepetitive use of words, phrasesor ideas, can
cause similar reactions of impatience. The speaker says the
same thing over and over, varying only somewhat the word-
ing heisusing. These several off-track signals are obviously
related and sometimes overlapping. The defense team should
not seek to properly label each one but rather to note the un-
usual speech behavior intheclient and passit onto the expert.
(E.g., “He can't seem to stay on onetopic.”)

The next type of speech signal might be termed “ speedy.”
This is the loud, emphatic, rapid, over-eager speech that is
hard to interrupt, which expertscall pressure of speech or pres-
sured speech.®® Related to pressured speech isthe tendency of
those with attention-deficit hyperactivity disorder to talk too
much and interrupt others.*

Delayed or interrupted responses is another type of speech
signal. This includes (a) speech that is generally very slow;
(b) responsesthat come only after unusual delay, termed psy-
chomotor retardation; and (c) delaysin response because of
difficulty in finding the proper word to use, termed lack-of
verbal fluency.!® Each of these can be asignal of brain dam-
age.’” Delayed or interrupted speech also includes blocking.
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In blocking, the speaker stops in the middle of athought and
forgetswhat hewas saying, a“mind went blank” experience.’®

The final category of speech signals is sound related. This
includes mispronunciations or inappropriate word substitu-
tions (paraphasia), slurred speech (dysarthria),’ and speech
which is delivered in a monotone despite the charged nature
of thetopic (aprosody).? A less serious sound related indica
tor is stilted speech, language which seems quaint or exces-
sively formal. For example, “1 thank you very much for the
Coca-Cola’ rather than the more natural “ Thanksalot.” These
problemshave beenidentified asgeneral signsof mental prob-
lems* aswell as signals of potential brain damage.?

Speech is often a difficult area of observation by legal staff
because of the tendency to disregard impediments to under-
standing the content of the message. Thus, for instance, law-
yersare likely to mentally correct the client’s mispronuncia-
tion so that the conversation can continue and then forget the
problemwith pronunciation. Similarly, when aclient’ sspeech
seems to move “off track” in any of the several ways sug-
gested in Figure 2, the lawyer is likely to get annoyed and
then either stop listening or interrupt and require that he an-
swer the question posed. In either case, the lawyer loses the
opportunity to note and analyze the aberrant behavior. When-
ever thereis an interview or conversation with the client, the
defenseteam should be alert to these speech signal s of mental
impairment. Warning lights should go off when you feel that
the conversation is hard to conduct, is “going nowhere,” is
confusing to you or the client, isannoying you, or boring you
because he is“droning on.”

In the end, careful observation of aclient’s speech problems
will requiretwo members of the defenseteam. While one per-
son carries on the conversation with the client, the other is
free to watch the client more closely. These roles of observer
and conversationalist can trade off during theinterview. Later,
after the client is gone, the two defense team members can
discuss the observations and, thus, more carefully character-
ize the behavior for the expert.

Abnormal language markers can be particularly difficult to
observein clients for whom English is a second language. In
those cases, counsel should contemplate seeking assistance
from one who is fluent in the client’s native language. Not
only would this provide assistancein the lingui stic nuances of
the language but also giveinsight into important cultural fac-
torsin speech. For example, short, unelaborated answerswhich
appear to be poverty of speech could be a cultural indication
of respect for professionals.

Other Language Problems

In addition to speech, there are several other language prob-
lemswhichindicate potential mental impairment. (See Figure
2.) Written correspondence with the client is not only essen-
tial to sustaining acloseworking relationship but it also offers
cluesto mental functioning. Through analysis of writings one
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can spot not only many of the thought problems aready dis-
cussed but also clues such as spelling problems, very tiny
writing (micrographia)® and prolific, voluminous writing
(hypergraphia) which can be signals of brain damage. Coun-
sel should be careful, though, in assuming that letters from
the client are actually written by him. It is not uncommon for
inmatesto get hel p from otherswith their reading and writing.
Thus, some inquiry should be made of the client regarding
who helps him with his work.

Finaly, thelawyer should routinely assess the reading ability
of the client. Reading level isimportant not only in planning
how you can communicate best with the client in the future
but also in understanding such legal issues as waivers, state-
ments, and competency to stand trial.

One obvious time to test reading ability is when reviewing a
legal document. Rather than simply handing it over to the cli-
ent, tell himyou' d liketo go over it carefully with him. Don't
ask himif he can read it or whether he'd likeyou to read it to
him. This will only embarrass him and prompt a denial. In-
stead suggest you go through it paragraph by paragraph so
you can answer any questions the client has and clear up any
confusion you have. Then ask him to read the beginning. If he
stumblesjust alittle, help him with aword and see if he can
continue. If he continuesto have difficulty, stepin and volun-
teer to do thereading yourself. Thereisno need to prolong his
agony because now you have the answer you need - the client
has seriousreading problems. Dyslexia, reading disability, can
be a sign of brain damage.?* Obviously, none of this exercise
is necessary if you already are aware of alearning disability
or mental retardation.

Even if the client can pronounce most of the words in the
pleading, he may not comprehend their meaning. Thus, coun-
sel should also check to see what the client understands the
writing to mean. Any kind of test like this for pronunciation
and comprehension will cause embarrassment for al but the
best educated and most confident of clients. Counsel should
be sensitive to this discomfort.

Memory Problems

Memory isacomplex set of mental functions which requires
noticing the stimulus, making some sense of it, transferring
the thoughts or images to a mental storage area and finaly
calling the thoughts or images back up into consciousness at
the required time. Impairment or interference at any of the
critica pointswill result in “memory problems.” Difficulties
with memory are recognized asimportant signsin psychiatry
and neurology and can be clues to a variety of mental ill-
nesses.?® Memory problems have a so been shown to specifi-
caly signal mental retardation,?® brain damage, depression®”
and attention-deficit hyperactivity disorder.?® Memory prob-
lems can aso be related to long-term drug and al cohol abuse.
Knowledge of either memory difficulties or substance abuse
should prompt the defense team to investigate the possibility
of the other.
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Most crime-related discussionswiththeclient, aswell asques-
tions about his background, will allow the defense team to
notethe memory facility of the client. In anayzing the behav-
ior for use by the expert, it is helpful to sort out what particu-
lar types of things the client has trouble remembering. (See
Figure 3.) For example, does he have clear memories of most
areasof hislife, but troublewith details of the crime, or recol-
lectionsof hisfather, or some other particular subject? Memory
| oss can sometimes be adefensive function following psychic
trauma, barring the painful experiencesfrom consciousrecol-
lection. Zeroing in on whether the memory problemisglobal,
covering al areas, or specific to some time period or subject
will be of great help to the mental health expert.

Thebest marker of organic brain dysfunctionisrecent memory.
Thus, the defense team should note the client’smemory func-
tion in casual conversations regarding recent news events as
well asin specific case-related discussions.

Another potential memory related areais the annoying prob-
lem of client“lies.” Timeiswasted on “wild goose chases’ in
investigation and strain is put on the relationship. In fact, the
“lies” can be important general clues to mental impairment,
signaling a variety of psychiatric conditions.?® Lying is also
common behavior for those with fetal alcohol syndrome.® In
addition, what appearsto counsel to be alie could, in fact, be
an attempt to honestly, but erroneoudly, fill in the gapsin a
faulty memory.® This is called confabulation.® Thus, it is
important to keep open thereal possibility that “lying” ishelp-
ful as a signal rather than just another block in the road to
proper case preparation. A good mental health expert will al-
ways want to know what is at the core of aclient’ s difficulty
intelling “the truth.”

Attention and Concentration Problems

One of the components of the complex memory system is
attention to and concentration on the important stimuli. (See
Figure 3.) If one cannot stay focused long enough to take in
the information, obviously memory will fail. This area of
memory problems will show in many types of conversations
with clients, not just those which require him to recall distant
events. The defense team should be alert to client difficulties
in staying focused. Attention and concentration problemscan
signal brain damage,® mental retardation,* post-traumatic
stress disorder,*® attention-deficit hyperactivity disorder,* fe-
tal acohol syndrome,*” and other psychiatric problems.®

Medical Complaints

A wide variety of medical complaints, including exaggerated
concerns about health (hypochondria),®* can signal mental
impairment. (See Figure 4.) Wounds or “accidents’ may ac-
tually reflect self-mutilation or suicide attempts.* Sleep prob-
lems (insomnia, nightmares, hypersomnia) can be a general
psychiatric symptom™ as well as a specific marker of brain
damage® or post-traumatic stress disorder,* bipolar disorder
and major depression.* Appetite changes can signal avariety
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of mental problems as well.”* Vision and hearing problems
can also be signs of brain damage, as can headaches, dizzi-
ness, nausea and excessive tiredness.*

Defense team members should observe the client for signs of
medical problems and routinely inquire into how he is feel-
ing, deeping and eating. These inquiries should be a consis-
tent part of any interview, phone call or written correspon-
dence with the client. In addition, counsel should teach the
client to give notice whenever he is taken to a doctor, given
lab tests or prescribed medications. Medical problems often
have psychiatric components, side-effects and consequences.
Thus, it is essentia to any menta health evaluation to have
knowledge of medical problems. Since many criminal defen-
dants forget or fail to tell their lawyers about medical con-
tacts, a request for records should be made to jail or prison
authorities at regular intervals.

Emotional Tone

The emotions of the client can aso be signals to underlying
mental problems. (See Figure 6.) During any interview andin
correspondence from the client, the defense team should look
for signsof worry, mistrust, sorrow, irritability andimpatience.
Each of these can be cluesto several types of mental illness”
aswell as brain damage.”® Excessive unhappinessis common
in those with fetal alcohol syndrome.*®

Counsel’ sattention should also be directed to the general tone
of the client’s emotions. Notice whether he tends to have
heightened, extreme emotions (excitement), flat or near ab-
sence of emotions (flat affect) or suddenly changing emations
(emotional stability). These can be genera psychiatric signs®
aswell as specific cluesto brain dysfunction,® post-traumatic
stress disorder and schizophrenia.s?

Finally, one of the most disturbing emotional responses (at
least tothelay public) isinappropriatelaughing. Counsel needs
to understand that clients who laugh while discussing what
happened to the victim or how they were victimized them-
selves by child abuse, for example, are exhibiting signs of
mental impairment. A mental health expert with a thorough
medical and social history, reports of careful observation, and
their own clinical observation and testing results can properly
analyze this behavior.

Per sonal Insight

Theinability of the client to accurately appraise himself may
offer other cluesto mental illness® aswell asbrain damage,*
and mental retardation.® (See Figure 6.) These problems can
be seen as fedings of low self-esteem® or inflated, exagger-
ated ratings of personal ability. The client can aso signal un-
derlying problems with unredlistic goals which fail to take
into account any disabilities. Thiswill often show up during
conversations about future plans.
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A final problem in this areais denial of any mental impair-
ment even after poor performance on formal testing. One of
the most difficult conversations with clients comes after psy-
chological testing, when they push to know the results. When
they areinformed they are brain damaged or mentally retarded,
they often refuse to accept that, claiming errorsin testing, or
they feel devastated and vow to work harder to improve. It
seemsironic that the lay public assumes criminal defendants
malinger and manufacture mental problemswhen, infact, they
more typically work hard to hide them.

Problem Solving

One of theways counsel can assess personal insight problems
isto weigh the client’s self- assessment against his problem
solving skills. (See Figure 6.) Difficulties with planning, or-
ganizing, quick thinking and predicting consequencesnot only
may show exaggeration of abilities but also avariety of seri-
ousmental problems,® including, but not limited to brain dam-
age,® mentd retardation,> and attention-deficit hyperactivity
disorder.®® Clients who are easily frustrated® or who fail to
learn from their mistakes® are also giving clues to possible
mental illness, brain damage and mental retardation.

Physical Activity

Observation by counsel of the client’s physical activity level
will aso be helpful to the mental health expert. (See Figure
7.) Restless, fidgety, overly takative behavior (agitation) as
well as unusually quick reactions, can be a general sign of
mental impairment® and aspecificindicator of attention-deficit
hyperactivity disorder.%* The client who is hyper-alert to ev-
erything happening in the room, who constantly checks be-
hind and around himself, may be exhibiting hypervigilance, a
sign of post-traumatic stress disorder.®

Slownesscan aso signal problems. Slow movementsand slow
speech (psychomotor retardation) as well as slow reactions
can be both ageneral psychiatric sign,®® aswell asamarker of
brain damage.®

Balance,®® gait, and coordination problems® should also be
noted. One of the most obvious times to assess balance and
coordination is when the client is entering and leaving an in-
terview. Take the opportunity to watch how he walks as he
approaches and exits, how he handles himself ashe sitsdown
and stands up. Fine motor coordination problems are another
marker of brain impairment. Counsel should watch how the
client handles fine motor tasks such as picking up small ob-
jects, turning pages, and opening food wrappers.

Another physical signal may come from thetension shownin
the clientsface or his posture.” The defense team should note
whether the client is physically relaxed or stiff in appearance
and, if tense, whether that isastable physical characteristic or
comes on during sensitive discussions.
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Interactionswith Others

A final arena of important observations by the legal team is
the client’s interactions with others. Routine inquiry should
be made regarding any visitors or correspondents. Thisisim-
portant to monitor not only asaway of tracking potential wit-
nesses but also asaway of assessing socia isolation, asignal
of mental problems including depression, prior child abuse
and post-traumatic stressdisorder™ and schizophrenia.” Simi-
larly, one should always ask about whether the client isgoing
out to the exercise yard or taking part in other physical, edu-
cational, religious, or craft activities in the institution. Find
out how itisthat he structureshisfreetime. Lack of interestin
activities can signal bipolar disorder, major depression, post-
traumatic stress disorder aswell as schizophrenia.™

Sometimes counsel has the chance to meet with the client in
an open visiting room with other inmates and their visitors.
Thisisan opportunity to notice whether the client failsto so-
cialy interact or is awkward or inappropriate with other in-
mates or staff. These signals can be cluesto avariety of prob-
lems™ including depression, attention-deficit hyperactivity
disorder™ and fetal acohol syndrome.™

Women lawyers and investigators may run into distressing
social interaction problemswith their clients who make inap-
propriate sexual or intimate remarks or gestures. This behav-
ior is dangerous to the professional relationship because of
the resentment it may prompt as well as the misperception it
may createfor the custodia or prosecutorial staff. Thus, lines
must beclearly drawnin order to curb the behavior. Y et while
struggling for the appropriate way to curb the problem, one
should not lose sight of thisfurther signal of the client’s men-
tal impairment.”” The disinhibition reflected in such actions
should be distinguished from being a“jerk.” Instead it shows
hisinability to comprehend social convention.

Conclusion

Defense counsel, mitigation specidists, and investigatorshave
probably always noted the most glaring signs of mental prob-
lems, such as spontaneous reports of hallucinations and obvi-
ousdelusionsor fasebdliefs. However, counsel canalso gather
a host of more subtle but critical data by learning to notice
aberrations in the client’ s speech and language functions, his
memory and attention deficits, aswell asthe pattern and con-
tent of his medica complaints. Also, clues to mental prob-
lems can be noted in the client’s emotional tone and his in-
sight and problem solving skills, aswell as hisphysical activ-
ity and social interactions. Each of these areas should be moni-
tored by the defense team so that when the time comes for a
mental health eval uation, these observations, aswell asathor-
ough medical and socia history, can be provided to the ex-
perts.
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Chapter 20: Top Ten Tipsfor Interviewing
Emotionally Disturbed Persons

by Lynn Geurin

1 PHYSI CAL OBSERVATI ONS: ( MENTAL STATUS EXAM
Afect
Body novenent
Fedd strutue
Fhysi ca appear ance
Mood

2 DON T BE AFRAI D TO ASK:
Asksasitiveqestias, i.e: duse suidde dc

3 THOROUGHH STARY TAKI NG (See handout by Robert Vel ker, LCSW
Famlid
Rest nentd hed thservi ces
Subst ance abuse
M ctinzation

4 | MPORTANCE OF RELATI ONSHI PS:
B aepersoditydsorders
Gtegxrizeasan“order g ver, order taker”

5 TI ME FRAMES:
Dfferetiat e betveen chron c ad acute
Geneal ogy and Ti nel i ne

6 DON T BE FOOLED BY YOUR CLI ENT
CietswthMrtd Il1nesswll nin mze
Be avare of nal i ngering

7 GATHER | NFORVATI ON ABOUT COLLATERAL SOURCES:
Cient wthM nay nat tell anaccuratestory
Mtigegtingfeactars
Thoroughi nvestigation
Psychosoci d histary

8 ALLOWCLI ENT TO EXPLAI N EFFECTS OF H S OAN EMOTI ONAL PROBLEM
Agectiond bane
Treat nent
Dstotedthogts

9 FOLLOW YOUR | NSTI NCT
Qmsu tati onwthexperiencedatt orney
Qsul ting Experts

10 DON T | MVEDI ATELY ASSUME ANTI - SCCI AL P. D. OR NO MENTAL HEALTH DEFENSE

LYNNCEUR N MBW CSW Pat hways, I nc.
321 Bast Min
Mr ehead, Kentucky 40351
Tel : (606) 784-4161
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Psychiatry VI

Kaplan, H.I. & Sadock, B.J.

Chapter 21. Book Review: Comprehensive Textbook of

Williams & Wilkins Co., Baltimore, 1995

Reviewed by Douglas D. Ruth

There' s something about a book with a white cover that in-
vites reading, as if the reader expects that, not just the bind-
ing, but the content itself will belighter. The crisp, white cov-
erswithred lettering, boasting the color il lustration of aSPECT
brain image super-imposed upon an MRI scan - the L exus of
neuroanatomic imaging - imply that the Comprehensive Text-
book of Psychiatry, sixth edition will be entertaining as well
astimely. Once the books are opened, the layout further visu-
ally encouragesreading. Illustrations, tables, graphs, changes
in font size, or bold subheadings break up the blocks of text
on every page.

Data on functional brain imaging currently make a good
index of the recency of published neuro-psychiatric mate-
rial. Several pagesof color platesof PET and SPECT scans
start educating the reader before page 1. Close by, asection
entitled “Principles of Neuroimaging” in the first chapter,
“Neural Sciences,” explains the physical principles under-
lying these diagnostic investigations. In the next chapter,
the section “Neuroimaging in Clinical Practice” patiently
details the expected findings of CT, MRI, and functional
neuroimaging studies such as SPECT scans in stages of
psychiatric and neurological disorders. The compulsivere-
searcher who demands even more data or the clinician who
skips the basic science chapters and begins reading in the
more clinically oriented topics will find even more mate-
rial. “ Schizophrenia: Brain Structure and Functions,” asub-
chapter under Schizophrenia,” explains the research and
clinical imaging findings in schizophrenia, and illustrates
the brains of schizophrenics compared to the brains of their
non- afflicted identical twins, for example.

To write for such a disparate audience as psychiatrists must
be daunting. The contributors, numbering some 300, plotted
two paths in order to satisfy such a variety of interests: pro-
viding an encyclopedic text of adequate breadth and depth
and discussing the contributions from each subspecialty and
school of thought in psychiatry.

The scope of these two volumesis so broad that the psychia-
trist, or any mental health professional, can find adequate
material to update himself in practically any related subject.
A consultation psychiatrist, for example, will find drawings
of organ transplantations and will read about the behaviora
side effects of immuno-suppressant drugs used in such sur-

gery.
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Information islayered in such depth that an academician can
prepare entire lectures from the two volumes, saving time he
would otherwise spend challenging the maze of the medical
center library or driving his modem through the electronic
data bases.

Inadditionto clinical sectionsdevoted to disease entities, chap-
ters and subchapters are dedicated to the interests of
subspecialties such as geropsychiatry, child psychiatry,
addictionology, and others. Further, devotees to different
schools of thought or disciplines, such as psychoanalysis or
psychopharmacology, will find chapters addressing their ba-
sic theories. Psychoanalysts will be pleased with their own
chapter of 55 pages, including no fewer then 7 photographs
of Freud.

Then, aseachillnessisdiscussed, thetheoriesthat each school
of thought has contributed to the etiol ogy, pathology, and treat-
ment are presented. Mental health professionals of al disci-
plines will find this edition a rich resource and will readily
make room on their shelves by tossing out severa books of
more narrow scope, now unneeded.

Forensic psychiatry seems curiously under-weighted in these
volumes. Only one chapter of 28 pagesisnominally assigned
to the subject. Fortunately, it is authored by Thomas Gutheil
whose lively and concise writing style and capacity to pre-
serve clinical judgment as focus moves into the courtroom
give us great value per line of print in this brief chapter. The
brevity forces him to focus on issues that are urgent for most
practicing psychiatrists, such as consent, confidentiality, com-
mitment, and mal practice - trestment rel ated matters. Thecon-
sultative work of the forensic psychiatrist enjoys less atten-
tion.

An attorney, especially one experienced in malpracticelitige-
tion, might be discouraged to find these scant pages tucked
near the back cover asif an afterthought. But a wealth of in-
formation that is of value to the forensic assessment is scat-
tered throughout the two volumes. The neuroimaging devices
referred to above, for instance, are often used to assess head
traumain personal injury or worker’ s compensation conflicts
and to assess mentd illness in addressing criminal responsi-
bility and competence. The phenomenon of behavioral disin-
hibition from benzodiazepines, presented by the defense as a
mitigating factor, is described.
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While on the subject of drug abuse, one will be amused to
read that the official policy in Singaporeisto allow abrupt, or
“cold turkey,” withdrawal from opiates, since the discomfort
is viewed as a deferent to relapse. Photographs of the “skin
popper,” with countless sores and scars from drug injections,
and the heroin addict whois puffing out her cheeksin order to
distend the jugular vein to a size that would accommodate a
needle, chill the reader.

Descriptionsof psychiatric symptoms, psychiatric rating scales,
and neuropsychological testing are detailed enough to help
the lawyer assess the appropriateness of his expert witness's
report. Specific drugs indicated for psychiatric disorders are
described, including usual doses, side effects, and even po-
tential drug interactions, providing the attorney with insight
into his client’s psychiatric treatment.

Annoying proofreading errors seem to be the principal fault

of thistextbook. An explanation of benzodiazepine intoxica-
tion ends abruptly in mid sentence, leaving the puzzled reader
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flipping pagesto seeif it might surfacelater. Theword “ within”
wasmisprinted as“without,” sneaked through the spellchecker
in disguise, and tried to reverse the meaning of a sentence.
Various authors paraphrased or even repeated comments in
consecutive sentences. On occasion a phrase or even haf a
paragraph was so jumbled as to defy comprehension.

But the reader forgives such flaws in a book with such an
attractive cover, enticing layout, and rich content.

DOUGLASD. RUTH, M.D.
1725 Harrodsburg Road, Suite H1
Lexington, Kentucky 40504
Tel: (606) 277-7187

Dr. Ruth is a Diplomat of the American Board of Psychiatry
and Neurology. He has been in private practice in Lexington,
Kentucky, since 1978. Herecently became certified with added
qualificationsin forensic psychiatry.
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Fourth Edition (DSM-1V)

Chapter 22: Diagnostic and Satistical Manual of Mental

American Psychiatric Press, Washington, D.C.; May 1994 - $54.00

by William D. Weitzel

DSM-1V: Psychiatry’s Course Correction

The Diagnostic and Satistical Manual of Mental Disorders,
Fourth Edition (DSM-1V) was published for the first time in
May of 1994. It will become the contemporary nosological text
inJanuary of 1995 after the International Classification of Dis-
eases-9-Clinical Madification (ICD-9-CM) has been updated
in October of 1994 and subsequently published by the US De-
partment of Health and Human Services. TheCD-9-Manual is
aproduct of theWorld Health Organization (W.H.O.). TheClini-
cal Modification variationisaproduct of the U.S. Government.
DSM-1V had been planned for release in tandem with ICD-10
which was published by the W.H.O. in 1993. However, for a
variety of reasonsinvolving many organizations, including many
data collection/keeping entities which must change coding and
gear up for automated processing with new codes, it isunlikely
that 1CD-10 will be used in the United States before the end of
this decade.

There has always been a need to organize medical classifica-
tions into a diagnostic scheme so that individuals with mental
and physical ids-orders can be identified and treated. The first
timethe W.H.O. presented a Classification of Mental Disorders
was in the volume International Classification of Diseases-6
(ICD-6) whichwas published in 1948. Thefirst timethe Ameri-
can Psychiatric Association published a Diagnostic and Statis-
tical Manual of Mental Disorders (DSM-1) wasin 1952 and at
that time 106 diagnostic categories were identified. ICD-8 was
published in 1968 as was DSM-II and at that time there were
182 different diagnogtic categoriesdescribed inthislatter Amei-
can Psychiatric Association publication.

In 1980 ICD-9 and DSM-III were published simultaneously
and in afashion that permitted a“crosswalk” between each of
these diagnostic manuals. DSM-I1I included 265 diagnostic
categories and represented a radical shift in how psychiatric
diagnoses were conceptualized. The paradigm shift included
an emphasison diagnostic criteriathat were meant to be neutral
with regard to etiology and usable across the many different
theoretical orientations in American psychiatry. The outcome
of these explicit diagnostic criteriaand the multiaxial diagnos-
tic system introduced at that time improved on the record of
poor diagnostic reliability of the previous DSM systems and
hel ped clinical communication and research. Theresult wasthat
studies were able to show that different psychiatrists using the
new DSM classification system in evaluating the same patient
agreed on the diagnosis 80% of thetime. Thisisahigh level of
diagnostic reliability and comparable to that for many other
medical illnesses.

DSM-111-R was published by the American Psychiatric Asso-
ciation in 1987. This volume was meant to correct inconsi sten-
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ciesfound in the DSM-I11 and to include new evidence for di-
agnogtic criteria. DSM-I11-R expanded the number of different
diagnostic categoriesto 296. DSM-111-R defined diagnoseseven
moreclearly but involved few exclusionary hierarchies- in other
words, it was more difficult to render differential diagnosesand
to describe anindividua with only one or two psychiatric diag-
noses. Multiple diagnoses were encouraged for the same indi-
vidual and the conceptsof comorbidity and dual diagnoseswere
embraced. The trend towards inclusion of less severely ill pa-
tientsinto the diagnostic schema had become manifest and the
diagnostic criteria had become more inclusive rather than ex-
clusive.

An American Psychiatric Association Task Forcefor DSM-IV
was appointed in May of 1988 after it had become clear from
the early drafts of the W.H.O. ICD-10 scheduled for publica-
tion in 1993 that there were real differences from DSM-I11-R
and the ICD-9 Section on Mental Disorders. Since the United
States is bound by a treaty obligation to make it’s diagnostic
coding and descriptions for the various and many medical dis-
orders coincide with those used in the W.H.O. International
Classification of Diseases Manual, something had to be done
in terms of the dissonance. The solution was DSM-IV.

A 27 member Task Force worked five years to develop the
DSM-1V manua in a process that involved more than 1,000
psychiatrists and other mental health professionals. The Task
Force on DSM-1V was divided into 13 different work groups
involving 5 or 6 members who drew on the expertise of be-
tween 50-100 advisors. The development of DSM-1V involved
3empirica steps:

1) One hundred fifty reviews of the scientific literature were
accomplished by the end of 1989 to obtain an empirical
data base for decision making;

2) Individuals of each work group then focused on specific
issues unanswered by the literature reviews and drew upon
the resources of unpublished data sets. Thereanaysisof 50
separate sets of data were used to obtain additional infor-
mation and this was accomplished by mid-1990.

3) TheField Triastook place from 1991 through 1993. This
project was carried out at atotal of 88 universities and re-
search ingtitutions in the United States and abroad involv-
ing more than 7,000 subjects and evaluated the utility of
various possible diagnostic criteriasetsand dealt with diffi-
cult questions associated with differential diagnoses. Each
of the Twelve Field Trials focused on criteria related to a
single disorder such as Post Traumatic Stress Disorder or
Somatization Disorder or else on agroup of disorders such
as Autism and the Pervasive Developmental Disorders. In
each Field Trial information was collected on the perfor-

Chapter 22-1



mance (i.e., reliability, face validity, coverage, goodness of
fit) of diagnostic criteria used in DSM-I1I, DSM-I1I-R, the
research criteriabeing devel oped for the 10th Edition of the
International Classification of Diseases (ICD-10), and the
criteria sets proposed for DSM-1V.

The godl involved the creation of acommon language for men-
tal health cliniciansand researchersto communicate about mental
illness. The major methodological innovation of DSM-IV was
the effort to move beyond expert consensus (DSM-I111) and place
greater emphasis on careful and objective accumulation of em-
pirical evidence from available research data through a system-
atic and explicit processwhich was constructed and documented.

The 13 topical Work Groups of the DSM-IV Task Force in-
cluded the subjects of

1) Anxiety Disorders,

2) Childhood and Adolescent disorders;
3) Eating Disorders;

4) Late Luteal Dysphoric Disorder;

5) Mood Disorders,

6) Multiaxial Issues,

7 Organic Disorders,

8) Personality Disorders;

9) Psychiatric Interface Disorders;

10) Psychotic Disorders;

11) Sexual Disorders;

12) Sleep Disorders,

13) Substance Abuse Disorders.

The 12 Field Trialsinvolved inthethird empirical developmen-
tal step included:

1) Antisocial Personality Disorder;

2) Autism and Pervasive Developmental Disorders;
3) Disruptive Behavior Disorder;

4) Insomnia Disorder;

5) Major Depression and Dysthymia;

6) Mixed Anxiety-Depression;

7 Obsessive Compulsive Disorder;

8) Panic Disorder;

9) Post Traumatic Stress Disorder;

10) Schizophreniaand related Psychotic Disorders;
11) Somatization Disorder;
12) Substance Abuse Disorders.

DSM-I111-R consisted of 567 pages and DSM-1V includes 886
pages. DSM-IV includes 290 diagnostic entities grouped by
categories and sub-categories; DSM |11-R included 296 catego-
ries. There were 13 diagnostic categories that were added, such
asAcuteDistress Disorder and Bipolar-11 Disorder. Therewere
eight diagnostic category deletionsincluding Sadistic Personal-
ity Disorder and Passive Aggressive Personality Disorder. Some
specific diagnoses were integrated such as Social Phobiadisor-
der which now subsumes DSM-I11-R Avoidant Disorder of
Childhood. Some disorders previoudy existed in DSM-I11-R
but now are made more specific such as Mood Disorder due to
a General Medical Condition and Substance Induced Mood
Disorder. Both of these replace theterminology “ Organic Mood
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Disorder” which was used in DSM-I11-R. Each menta disor-
der entry contains a specific definition which incorporates a
listing of objective signsand symptoms(criteria), possible physi-
cal and laboratory findings, epidemiological data, and informa-
tion about possible linksto other medical illnesses. These com-
prehensive entriesenablecliniciansto identify patients’ illnesses
with a high degree of reliability and confidence.

A fivevolume DSM-IV Source Book ishbeing assembled which
will elaborate on the research background for the DSM-IV
manual aong with commentary by the Work Groups that pro-
duced it. This effort will become an archival reference. The
research findings specified preva ence, age of onset, and course
of illnessin far greater detail than earlier efforts. Thisbook will
provide a comprehensive resource for recommendations about
needed future research.

The terminology “Organic”’ has been redacted from DSM-IV
in an attempt to minimize the usage of an anachronistic concept
of amind-body dichotomy. This term has been eliminated be-
causeitincorrectly implied that other psychiatric disorders (not
described as organic) did not have biological links.

The criteria for Post Traumatic Stress Disorder have been
changed. The new Criterion A requiresthat an individua “has
experienced, witnessed or been confronted with an event or
eventsthat involve actua or threatened death or seriousinjury,
or athreat to the physical integrity of oneself or others and that
the person’ s response to the stressor must involve intense fear,
hel plessness, or horror.” A new criterion requiring that the symp-
tomscauseclinically significant distressor impairment hasbeen
added. The previous criterion A that described the stressor as
“outside the range of normal human experience’ has been de-
|eted because experience with clinical application proved to be
unreliable and inaccurate.

Conservatism was the guiding principa. Many diagnostic cat-
egories were simplified while a quest for precision added dis-
tinctions and sub-typesto many disorders. Separate sectionsfor
“Délirium, Dementia, and other Cognitive Disorders,” “Sub-
stance-Related Disorders,” and “ Mental Disordersdueto aGen-
eral Medical Condition” have been created. There was an ex-
pansion of the Dementia section which added specific types
including “Dementia due to HIV Disease.” Attention to cul-
tural factors has been emphasized in order to diminish misdiag-
noses based on cultural misunderstandings. Thereisan Appen-
dix on Culture-Specific Syndromes and most individual diag-
noses have sections on specific cultures, age, and gender fea-
tures. Recognition is also given to the finding that mental ill-
ness has changing patterns across the life span.

The authors have stressed that rather than being on the cutting
edge of research, it wastheintention that DSM-1V to be on the
trailing edge. In other words, DSM-IV is following research
and not initiating it.

Small changesin criteria, nomenclature (“Multiple Personality
Disorder” becomes “Dissociative Identity Disorder,” for ex-
ample), sub-types, and organization were many. Examples and
explanations are listed in the 20 page Appendix D - the new
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“cross-walk” between DSM-II11-R and DSM-IV. The most
marked expansion wasin thetreatment of differential diagnoses.
Criteria sets were abbreviated and simplified - notably for So-
mati zation Disorder, Generaized Anxiety Disorder, Antisocial
Personality Disorder and Schizophrenia (in ways that do not
materialy influence the number of patients so diagnosed).

Although the boundaries between the psychiatric disorderswere
left largely unaltered, particular attention waspaid to “the bound-
ary with normality.” Therefore, descriptions of significant im-
pairment or distresswere made moreexplicitinthecriteriasets.
The defining presence of amental disorder requiresfirst of all,
the criterion that the disorder cause “clinically significant dis-
tress or impairment in social, occupational, or other important
areasof functioning.” DSM-IV waswritten for all mental health
workers and it does not pontificate about which diagnoses are
biomedically based and which are psychosocially based disor-
ders. It isvalue neutral and descriptive.

The concept of mental disorder, like many other concepts in
medical science, lacksaconsistent operational definition which
coversall situations. In DSM-IV, each of the mental disorders
is conceptualized as a clinically significant behaviora or psy-
chological syndrome or pattern that occursin anindividual and
that is associated with present distress, (e.g., a painful symp-
tom) or disability (i.e., impairment of one or moreareasof func-
tioning) or with asignificant increased rate of suffering, death,
pain, impairment or an important loss of freedom. In addition,
the syndrome or pattern must not be readily anticipated or cul-
turally sanctioned in response to a certain event, e.g., the death
of aloved one. Whatever the original stressor, thedisorder must
currently be considered amanifestation of behavioral, psycho-
logical, or biological dysfunction in the individual.

One important change involves the category of Somatoform
Disorders. The common feature of the Somatoform Disorders
isthe presence of physical symptoms which suggest a general
medical condition but which are not fully explained by the gen-
eral medical condition alone, by the direct effectsof asubstance,
or by another mental disorder. The subcategory Psychogenic
Pain Disorder hasbeen replaced by theterm Pain Disorder. The
essential feature of Pain Disorder is characterized by pain as
the predominant focus of clinical attention (Criterion A). In
addition, psychological facts are judged to have an important
roleinthe onset, severity, exacerbation or maintenance of pain.
A specific set of criteriafor subtypesand specifiersare described.
The three separate subtypes include 1) Pain associated with
Psychological Factors; 2) Pain associated with both Psycho-
logical Factors and General Medical Condition; 3) and Pain
Disorder associated with aGeneral Medical Condition. Thelat-
ter conditionisnot considered amental disorder but isincluded
for discussion in the spirit of completeness.

This attempt to deal in a straight-forward way with pain coin-
cides with the decision by the American Medical Association
(A.M.A.) to devel op aspecific chapter (Chapter 15) inthe 1993
A.M.A. Guides To The Evaluation of Permanent Impairment,
(Fourth Edition). Inthe A.M.A. text it is stated that the Secre-
tary of the US Department of Health and Human Services in
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1985 formed a Commission on the Evaluation of Pain which
concluded that chronic pain is not a psychiatric disorder. De-
spite that caveat, basic assumptions are elaborated and clini-
ciansare subsequently encouraged to evaluate pain impai rment
athough it is acknowledged in the text to be a difficult task.

Now with the sanction of the American Medical Association as
portrayed in the 1993 A.M.A. Guides and with the blessing of
the American Psychiatric Association (A.P.A.) throughthe 1994
DSM-1V, psychiatric clinicianswill ventureforth into what this
writer considersamost uncertain area, pain assessment for pur-
poses of determining degree of impairment. Thiswriter antici-
pates that this subject will require the accumulation of experi-
ence and skill on the part of evaluators which will come only
with time as both the 1993 A.M.A. Guides and the 1994 APA
DSM-1V descriptions are applied to thistopic. The concepts of
reliability and validity will be sorely tested.

A common misconception isthat aclassification of mental dis-
orders classifies people; whereas, what are actually being clas-
sified are disorders that people experience. Over one million
copies of DSM-I11 and DSM-I11-R were published. These two
texts have been made availablein 17 different languages. Now
DSM-1V will providethe new clinical reference map with many
coordinates that a careful reader will find illuminating, useful,
and practical.

Additional Reading:

1) Weitzel WD: “DSM-IV: Gestation Report.” The Advo-
cate, April 1991; pp 43-45.

2) Pincus HA, Frances A, Davis WW, First MB, Whittaker
TA: “DSM-IV and New Diagnostic Categories: Holding the
Lineon Proliferation.” Am.J. Psychiatry 1992; 149:112-117.

3) First MB, Vettorello N, Frances AJ, Pincus HA: “Changes
inMood, Anxiety, and Personality Disorders.” Hospital and
Community Psychiatry 1993; 44: 1034-1036, 1043.

4) First MB, Allen JF, Pincus HA, Vettorello N, Davis WW:
“Changes in Substance-Related, Schizophrenic, and Other
Primarily Adult Disorders.” Hospital and Community Psy-
chiatry 1994; 45:18-20.

5) Frances AJ, First MB, Pincus HA, Davis WW, Vettorello
N: “Changes in Child and Adolescent Disorders, Eating
Disorders, and the Multiaxial System.” Hospital and Com-
munity Psychiatry 1994; 45:212-214.

6) “Guides To the Evaluation of Permanent Impairment -
Fourth Edition.” American Medical Association. Chicago,
II: June 1993.
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Chapter 23: DSM-1V Classification Summary

by Lynn Geurin

|. DISORDERSUSUALLY FIRST DIAGNOSED IN
INFANCY, CHILDHOOD, OR ADOLESCENCE

A. Mental Retardation: The disorder is characterized by
significantly sub-average intellectual functioning (An 1Q of
approximately 70 or below) with onset before age 18. Sepa-
rate codesare provided for Mild, Moderate, Severe, and Pro-
found and for MR severity unspecified.

B. LearningDisorders. Thesedisordersare characterized
by academic functioning that is substantially below that ex-
pected given the persons chronol ogical age, measured intel-
ligence, and age appropriate education. Types: Reading Dis-
order, Mathematic Disorder, Disorder of Written Expression,
and Learning Disorder NOS.**

C. Motor Skills Disorder: This disorder is characterized
by motor coordination that is substantially below that ex-
pected given the person’s chronological age and measured
intelligence. Type: Developmental Coordination Disorder

D. Communication Disorders: These disorders are char-
acterized by difficulties in speech or language. Types. Ex-
pressive Language Disorder, Mixed Receptive-Expression
Language Disorder, Phonological Disorder, Stuttering, and
Communication Disorder NOS

E. Pervasive Developmental Disorders: Thesedisorders
are characterized by severe deficits and pervasive impair-
ment in social interaction, communication, and presence of
stereotyped behavior, interests, and activities. Types: Autis-
tic Disorder, Retts' Disorder, Aspergers Disorder, NOS

Attention-Deficit and DisruptiveBehavior Disorders: This
section includes Attention Deficit/Hyperactivity

Disorder which is characterized by symptoms of hyperac-
tivity, inattention, and impulsivity. Also, included are be-
havioral disorders, i.e.; Conduct Disorder, Oppositional
Defiant Disorder, and NOS categories for both.

G. Feeding and Eating Disorders of Infancy or Early
Childhood: These disorders are characterized by persistent
disorders of feeding and eating. Types: Pica, Rumination
Disorder, Feeding Disorder.

H. Tic Disorders: These disorders are characterized by
vocal and/or motor tics. Types. Tourette’ sDisorder, Chronic
Motor or Vocal Tic Disorder, and NOS.

I.  Elimination Disorders: This category includes, Enco-
presis- the repeated passage of fecesin inappropriate places,
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and Enuresis - passage of urine in inappropriate places.

J.  Other Disordersof Infancy, Childhood, or
Adolescence:

1. Separation Anxiety Disorder: developmentaly in-
appropriate and excessive nervousness when sepa-
rated from home or those to whom the child is at-
tached.

2. Selective Mutism: consistent failure to speak in so-
cial situation despite speaking in other situations.

3. Reactive Disorder: disturbed and inappropriate so-
cial relatedness

4, Stereotypic Movement Disorder: repetitive, seem-
ingly driven, motor behavior.

5. NOS Category

Il. DELIRIUM, DEMENTIA, AND AMNESTIC AND
OTHER COGNITIVE DISORDERS

A) Dédlirium: disturbance of consciousness and a change
in cognition that occurs over a short period of time. Types:

Delirium due to a general medical condition, Substance In-
duced Déelirium, NOS

B. Dementia: multiple cognitive deficits that include
memory impairment. Types. Dementia of the Alzheimer
Type, Vascular Dementia, Dementia to Medical Condition
(e.g.), Parkinson Disease, HIV, Substance Induced Demen-
tia, NOS

C. Amnestic Disorder: Memory impairment without sig-
nificant cognitive impairments. Types. Substance Induced
Persisting Amnestic Disorder, NOS

D. Cognitive Disorder NOS:

1. Mild neurocognitive disorder
2. Post-concussional disorder

I1l. SCHIZOPHRENIA AND OTHER PSYCHOTIC
DISORDERS
*Psychotic defined

A. Schizophrenia: adisturbance of at least 6 months of (2
or more of the following): delusions, hallucinations, disor-
ganized speech, catatonic behavior, negative symptoms.
Subtypes: Paranoid, Disorganized, Catatonic, Undifferenti-
ated, and Residual
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B. Schizophreniform Disorder: Represented by the same
symptomology of schizophrenia except for a shorted dura-
tion (1 to 6 months).

C. Schizoaffective Disorder: A disturbance of schizophre-
nia symptomology and mood symptoms occur together fol-
lowed by at least 2 week of delusionsor hallucinationswith-
out mood symptoms.

E. Brief Psychotic Disorder: A psychotic Disturbancethat
lasts more than 1 day and not more than 1 month.
*(delusions, hallucinations, disorganized speech, catatonic
behavior)

F. Delusional Disorder: Nonbizarre delusions of at least 1
month without active schizophrenia symptoms.

G. Shared Psychotic Disorder: A personwhoisinfluenced
by someone with a delusion with similar content.
*delusional

H. Psychotic Disorder Dueto a General M edical
Condition

I. Substancelnduced Psychotic Disorder
*delusions or only those hallucinations not accompanied
by insight

V. MOOD DISORDERS

A. Major Depressive Disorder: One or more major de-
pressive episodesi.e., depressed mood or |oss of interest for
at least 2 weeks with at least 4 other symptoms of depres-
sion.

B. Dysthymic Disorder: characterized by at least 2 years
of depressed mood for more days than not.

C. Bipolar | Disorder: Episodes of mixed (manic and
depressive) symp-tomology

D. Bipolar Il Disorder: characterized by one or more de-
pressive episodes and at least 1 hypomanic (euphoric or el-
evated mood lesser than manic) episode.

E. Cyclothymic: 2 years of hypomanic symptomsthat do
not meet the criteria for manic and numerous periods of de-
pressive symptoms that do not meet the criteria for Major
Depressive Episode.

F. Bipolar NOS

G. Mood Disorder Dueto a General Medical
Condition

H. Substancelnduced Mood Disorder

I. Mood Disorder NOS
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V. ANXIETY DISORDERS

A. Panic Attack: a sudden onset of intense apprehension,
fearfulness, or terror with symptoms such as shortness of
breath, palpitations, chest pain, choking or smothering sen-
sation and fear of “going crazy.”

B. Agoraphobia: Nervousnessabout or avoidance of places
or situations from which escape might be difficult, and a
tendency to want to stay home or where it is safe for them.

C. Panic Disorder Without Agoraphobia: recurrent un-
expected panic attacks with persistent concern.

D. Panic Disorder With Agoraphobia: recurrent unex-
pected panic attacks with agoraphobia.

E. AgoraphobiaWithout History of Panic Disorder: the
presence of agoraphobia without panic attacks.

F. Specific Phobia: extreme anxiety and nervousness pro-
voked by exposure to a specific feared object or situation
often leading to avoidant behavior, e.g., fear of snakes.

G. Social Phobia: extreme anxiety and nervousness pro-
voked by exposureto socia or performance situations often
|eading to avoidant behavior.

H. Obsessive-Compulsive Disorder: Obsessions (persis-
tent ideas, thoughts, impulses, or images that cause marked
impairment or distress) and Compulsions (repetitive behav-
iors, e.g., handwashing, checking or mental acts, e.g., pray-
ing, counting).

I.  Posttraumatic Stress Disorder: reexperiencing of an
extremely traumatic event with symptoms of increased
arousal and avoidance of stimuli associated with the trauma.
J. Acute Stress Disorder: symptoms similar to those ex-
perienced in Post-traumatic Stress Disorder that occur im-
mediately after an extremely traumatic event.

K. Generalized Anxiety Disorder: characterized by at |east
6 months of persistent and excessive anxiety and worry.

L. Anxiety Dueto a General Medi-cal Condition
M. Substance Induced Anxiety

N. Anxiety Disorder NOS

Chapter 23-2



VI. SOMATOFORM DISORDERS

A. Somatization Disorder: A symptomatic disorder, begin-
ning before at 30 with a combination of pain, gastrointesti-
nal, sexual, and pseudoneurological symptoms.

B. Conversion Disorder: symptoms affecting voluntary
motor or sensory that suggest neurological or medical con-
dition.

C. Pain Disorder: Painisthe predominant focusof clinical
attention with psychological factors playing an important
role.

D. Hypochondriasis: Preoccupation with the fear of hav-
ing, or the idea that one has a serious disease.

E. Body Dysmorphic Disorder: preoccupation with an
imagined or exaggerated personal appearance defect.

VIl. FACTITIOUSDISORDERS

Physical or psychological symptoms that are intentionally
produced in order to assume the sick role.

VIll. DISSOCIATIVE DISORDERS

A. Dissociative amnesia: inability to recall personal in-
formation due to a traumatic or stressful situation and too
extensive to be explained by ordinary forgetfulness.

B) Dissociative Fugue: Confusionabout one' spast or iden-
tity and the assumption of anew identity, with sudden unex-
pected travel.

C. Dissociative Identity Disorder (previously Multiple
Personality Disorder): The presence of two or more dis-
tance personalities that recurrently take control of apersons

behavior, with the inability to recall important personal in-
formation.

D. Depersonalization Disorder: persistent feelings of be-
ing detached from one’s body or mental processes.

E. NOS

IX. SEXUAL AND GENDERIDENTITY DISORDERS

A. Sexual Dysfunctions. disturbancein sexual desire and
cause stress and interpersonal problems.

B. Paraphillias: recurrent, intense sexual urges, fantasies,
or behaviors, e.g., Exhibitionism, voyeurism, pedophilia.

C. Gender |dentity Disorders: strong and persistent cross-
gender identification, and discomfort with one's own sex.

D. NOS
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X. EATING DISORDERS

A. AnorexiaNervosa: refusal to maintain aminimum body
weigh

B. Bulimia Nervosa: repeated episode of excessive eating
followed by behavior such as self-induced vomiting

XI. SLEEP DISORDERS
A. Primary Sleep Disorders:

1. Dyssomnias: problemsin theamount, quality, or tim-
ing of sleep

2. Parasomnias. abnormal behavior occurring whilein
sleep or sleep stages

C) Sleep Disorder Related to Another Mental Disorder

D) Sleep Disorder Related to a General Medical
Condition

D. Substance Induced Sleep Disorder

XII. IMPULSE CONTROL DISORDERS

A. Intermittent Explosive Disorder: discrete episodes of
failure to resist aggressive impulses resulting in serious as-
saults or destruction of property.

B. Kleptomania: recurrent failureto resist impulsesto steal
objects not truly needed

C. Pyromania: apattern of fire setting for pleasure, gratifi-
cation, or relief of tension

D. Pathological Gambling: recurrent and persistent abnor-
mality in gambling behavior

E. Trichotillomania: recurrent pulling out of one' shair for
pleasure, gratification, or tension relief with noticeable hair
loss.

F. NOS

XIIl. ADJUSTMENT DISORDERS:
A significant emotional or behavior problem in response to
an identified stressor.

A. Adjustment Disorder with Depressed Mood

B. Adjustment Disorder with Anxious Mood

C. Adjustment Disorder with Mixed Anxiety and
Depressed Mood

D. Adjustment Disorder with Disturbance of Conduct

E. Adjustment Disorder with Mixed Emotions and
Conduct
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XIV. PERSONALITY DISORDERS

A. Paranoid Personality Disorder: apattern of distrust and
suspiciousness in interpreting others behaviors as harmful.

B. Schizoid Personality Disorder: adetachment from so-
cial relationships and arestricted range of expression or feel-

ing.
C. Schizotypal Personality Dis-order: A pattern of pain-

ful discomfort in close relationships, thoughts, and eccen-
tric behavior.

D. Antisocial Personality Disorder: A pattern of the dis-
regard, and violation for the rights of others.

E. Borderline Personality Disorder: apattern of unstable
relationshipswith others, self image, expression, and impul -
sive behavior.

F. Histrionic Personality Disorder: apattern of excessive
emotional ness and attention seeking.

G. Narcissistic Personality Disorder: apattern of grandi-
osity, need for admiration, and lack of empathy.
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H. Avoidant Personality Disorder: apattern of socia with-
drawal, feelings of being inadequate, and extremely sensi-
tive to negative evaluation.

I. Dependent Personality Disorder: apattern of submis-
siveand clinging behavior with an excessive need to be taken
care of.

J.  Obsessive-Compulsive Personality Disorder: apattern
of preoccupation with orderliness, perfectionism, and con-
trol.

K. NOS

* Note: For Mental Disorders Due to a General Medical
Condition and Substance Related Disorders see DSM-IV.

** NOS: Not Otherwise Specified

LYNN GEURIN, MSW,CSW
Pathways, Inc.
325 East Main Street
Morehead, KY 40351
Tel: (606) 784-4161 n
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Chapter 24. Global Assessment of Functioning (GAF) Scale

by Lynn Geurin

Consider psychological, social, and occupational functioning on ahypothetical continuum of mental health-illness. Do not
include impairment in functioning due to physical (or environmental) limitations.

Code (Note: Useintermediate codes when appropriate, e.g., 45, 68, 72.)

100 superior functioningin awiderangeof activities, life’sproblemsnever seem to get out of hand,

| issought out by othersbecause of hisor her many positive qualities. No symptoms.
91

90 Absent or minimal symptoms (e.g., mild anxiety before an exam), good functioning in all areas,
| interested and involved in a wide range of activities, socially effective, generally satisfied with
| life, nomorethan everyday problemsor concerns(e.g., an occasional argument with family mem-

81 bers).

80 If symptoms are present, they aretransient and expectable reactionsto psychosocial stressors
| (e.g., difficulty concentrating after family argument); no more than dight impairment in social,
71 occupational, or school functioning (e.g., temporarily faling behind in schoolwork).

70 Some mild symptoms (e.g., depressed mood and mild insomnia) OR some difficulty in social,
| occupational, or school functioning (e.g., occasional truancy, or theft within the household), but
61 generally functioning pretty well, has some meaningful inter per sonal relationships.

60 M oder ate symptoms (e.g., flat affect and circumstantial speech, occasional panic attacks) OR mod-
| eratedifficulty in social, occupational, or school functioning (e.g., few friends, conflictswith peers
51 or co-workers).

50 Serious symptoms (e.g., suicidal ideation, severe obsessional rituals, frequent shoplifting) OR any
| seriousimpairment in social, occupational, or school functioning (e.g., no friends, unableto keep
41 ajob).

40 Some impair ment in reality testing or communication (e.g., speech isat timesillogical, obscure,
| or irrelevant) OR major impairment in several areas, such aswork or school, family relations,
| judgment, thinking, or mood (e.g., depressed man avoids friends, neglects family, and isunable to

31 work; child frequently beats up younger children, is defiant at home, and isfailing at school).

30 Behavior isconsiderably influenced by delusionsor hallucinations OR seriousimpairment, in
| communication or judgment (e.g., sometimesincoherent, actsgrossly inappropriately, suicidal pre-
| occupation) OR inability to function in ailmost all areas (e.g., staysin bed al day, no job,

21 home, or friends)

20 Some danger of hurting self or others (e.g., suicide attempts without clear expectation of death;
| frequently violent; manic excitement) OR occasionally fails to maintain minimal personal hy-
| giene (e.g., smears feces) OR gross impairment in communication (e.g., largely incoherent or

11 mute).

10 Persistent danger of severely hurting self or others(e.g., recurrent violence) OR per sistent inabil-

| ity to maintain minimal personal hygiene OR serious suicidal act with clear expectation of
1 death.

0 Inadequate information. LYNN GEURIN, MSW, CSW
Pathways, Inc.
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Chapter 25: “But Doctor, Isn’t That Just Your Opinion?”

Contributing to the Decision-M aking Process of the Forensic  Psychologist

as Expert Witness©

by Eric Drogin & Curtis Barrett

In our last article for The Advocate!, we asserted that:

Taking Charge and Giving Charges

The difference between the administration of a pre-
scribed series of tests, and the ability to knit results
from al sources of datainto aresponsive, compelling,
persuasive, and ultimately convincing whole before
the trier of fact, is the difference between the clinical
psychologist who performs an examination and the
forensic psychologist who conducts an evaluation.?

The evaluation, however, isonly thefirst of two steps
in fulfilling the role of the forensic psychologist as
expert mental health witness. The witness must first
perform an evaluation, without bias, resulting in an
opinion, and then must be prepared to advocate that
opinion effectively within the overall context of the
attorney’ scase presentation. Asnoted expert Dr. David
Shapiro points out, “one should not consider oneself
an advocate for the patient, for the defense, or for the
government. One is an advocate only for one's own
opinion.”®

The process that leads to the construction of an expert opin-
ion, and its advocacy in various contexts, can be viewed in
the context of aseriesof “charges.” Obviously, the defendant
has been presented with “charges,” or there would be no de-
fendant. Ultimately, the attorney will be presented an item-
ized list of “charges’ at the conclusion of the case, or quite
likely there would be no expert.

What are often ignored are the “ charges’ with which the ex-
pert must be presented by the attorney at the inception of the
expert’s involvement in the proceedings. All too frequently,
experts are merely asked to “ perform an evaluation” of ade-
fendant, with little if any additional guidance. Attorneys may
focus exclusively on the contents of the forensic psychologi-
cal report as a test of the adequacy of the expert’'s perfor-
mance prior to testimony, without stopping to consider the
need to influence the full scope of the expert’s role in the
construction and presentation of the attorney’ s overall theory
of the case.

From Evaluation to Opinion to Advocacy
Theflow of the expert’ stransition from forensic eval uation to

effective advocacy of an expert opinion can be depictedinthe
following fashion:

Examination Review Interview Research Consultation
Interview Prior Legal Teachers Statutes Attorneys
Observation School Family Rules Investigators
Testing Treatment Friends Regulations Colleagues
Military Police Cases
Forensic Jailers Texts
Discovery Witnesses Articles
Work Product Codes
— OPINION ¥
Report Deposition Testimony Consultation
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The confluence of data from various sources such as exami-
nation, review, interview, research, and consultation (category
subheadings provide merely afew examples) informsthe sci-
entific basis for an expert opinion. Advised of that opinion,
the attorney must then determine if the opinion is sufficiently
favorableand/or informativeto continueto theadvocacy phase,
with the expression of that opinion viareport, testimony, and/
or deposition. Regardless of whether expression of the opin-
ion will be persuasive to the trier of fact, the attorney may
benefit from additional consultation by the expert regarding
suchissuesasdirect and cross-examination, witnessinterview-
ing, et cetera.

The scope of the evaluation, and the quality and persuasive-
ness of the opinion it serves to generate, depends upon the
ability of the attorney to provide the expert with the appropri-
ate datain astimely afashion as possible.

Attorneys often want to know what are the “required” com-
ponents of the data sources that contribute to the expert opin-
ion. The answer to that question really depends upon the in-
teraction of a variety of factors which may include, among
others, therdliability and validity of the datawhich have been
obtained, the nature of the forensic issug(s) to be addressed,
the current status of the defendant, and the skill, training, and
experience of the evauator.

For example, a recently and severely brain damaged defen-
dant, incapable of coherent speech or any

understanding of verbal or written communication on the part
of his attorney or anyone else, may be found incompetent to
stand trial on the basis of thorough forensic clinical examina-
tions, with alesser degree of emphasis upon the contributory
opinionsof friends, family, and former teachers. Similarly, an
opinion on the adequacy of an evaluation performed by an-
other professional in the past may not require the testifying
expert to perform an examination of that defendant someyears
later, as long as the conclusions provided are appropriately
limited.

The adequacy and utility of the professional opinion is often
most helpfully measured, not in binary terms of “adequate’
versus “inadequate,” or “competent” versus “incompetent,”
but rather in incremental termsregarding its potential for per-
suasiveness, and the degreeto which it will withstand therig-
ors of cross- examination.

Sour ces of Guidance

Whilethereis no solitary, bottom-line reference which de-
finitively and comprehensively states the necessary com-
ponents of a competent forensic psychological evaluation
and/or report, there are numerous sources of guidance upon
which attorneys and forensic psychologists can draw.
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Ethics Codesand Guideinesare aspirational state-mentswhich
seek to guide the behavior of pro-fessionals belonging to the
associations which promulgate them. Failure to adhere to an
ethica code or guideline may lead to expulsion from profes-
sional societies, and even to criminal sanctions when compli-
anceis mandated by the psychologist’ s statelicensing statute.

The Ethical Principles of Psychologists and Code of Con-
duct* of the American Psychological Association (APA) con-
tains many guidelines related to principles of psychological
assessment, and in its most recent incarnation has included
standards which pertain specifically to “ Forensic Activities’:

7.01 Professionalism

Psychologists who perform forensic functions, such
as assessments, interviews, consultations, reports, or
expert testimony, must comply with al other provi-
sions of this Ethics Code to the extent that they apply
to such activities. In addition, psychologists basetheir
forensic work on appropriate knowledge and compe-
tence in the areas underlying such work, including
specialized knowledge concerning specia populations.

7.02 Forensic Assessments

[a Psychologists' forensic assessments, recommen-
dations, and reportsare based oninformation and tech-
niques (including persona interviewsof theindividual,
when appropriate) sufficient to provide appropriate
substantiation for their findings.

[b] Except as noted in [c] below, psychologists pro-
vide written or oral forensic reports or testimony of
the psychological characteristicsof anindividual only
after they have conducted an examination of the in-
dividual adequate to support their statements or con-
clusions.

[c] When, despite reasonable efforts, such an exami-
nation isnot feasible, psychologists clarify theimpact
of their limited information on the reliability and va-
lidity of their reports and testimony, and they appro-
priately limit the nature and extent of their conclusions
or recommendations.

7.03 Clarification of Role

In most circumstances, psychologists avoid perform-
ing multiple and potentially conflicting rolesin foren-
sic matters. When psychologists may be called on to
servein more than onerolein alegal proceeding - for
example, as consultant or expert for one party or for
the court and as a fact witness - they clarify role ex-
pectations and the extent of confidentiality in advance
to the extent feasible, and thereafter as changes occur,
inorder to avoid compromising their professional judg-
ment and objectivity and in order to avoid misleading
others regarding their role.
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7.04 Truthfulnessand Candor

[a In forensic testimony and reports, psychologists
testify truthfully, honestly, and candidly and, consis-
tent with applicable legal procedures, describe fairly
the bases for their testimony and conclusions.

[b] Whenever necessary to avoid mideading, psycholo-
gists acknowledge the limits of their data or conclu-
sions.

7.05 Prior Relationships

A prior professional relationship with aparty does not
preclude psychol ogistsfrom testifying asfact witnesses
or from testifying to their services to the extent per-
mitted by applicable law. Psychol ogists appropriately
take into account ways in which the prior relationship
might affect their professional objectivity or opinions
and disclose the potential conflict to the relevant par-
ties.

7.06 Compliancewith Law and Rules

In performing forensic roles, psychologists are rea-
sonably familiar with the rules governing their roles.
Psychologists are aware of the occasionally compet-
ing demands placed on them by these principles and
the requirements of the court system, and attempt to
resolve these conflicts by making known their com-
mitment to this Ethics Code and taking steps to re-
solve the conflict in aresponsible manner.

Whilenot adopted by the APA asawhole, the Soecialty Guide-
linesfor Forensic Psychologists® provide additional guidance
regarding evaluation and report procedures, including thefol-
lowing:

VI. Methodsand Procedures

[B] Forensic psychologists have an obligation to
document and be prepared to make available, sub-
ject to court order or the rules of evidence, all data
that formthebasisfor their evidenceor services. The
standard to be applied to such documentation or re-
cording anticipatesthat the detail and quality of such
documentation will be subject to reasonable judicial
scrutiny; this standard is higher than the normative
standard for general clinical practice...

[F3] When aforensic psychologist relies upon data
or information gathered by others, the originsof those
dataare clarified in any professional product. In ad-
dition, the forensic psychologist bears a specia re-
sponsibility to ensure that such data, if relied upon,
were gathered in a manner standard for the profes-
sion...
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VII. Public and Professional
Communications

[E] Forensicpsychologists, by virtue of their com-
petence and rules of discovery, actively disclose al
sources of information obtained in the course of their
professiona services; they actively disclose which
information from which source was used in formu-
lating a particular written product or oral testimony.

Learned Treatises, including texts and journal articles, are a
fertile source of guidance for various authors opinions on
necessary elements of various forms of forensic psychologi-
cal evauation and/or report. For example, in his influential
The Psychologist as Expert Witness®, Dr. Theodore Blau out-
lined components which he felt must be covered in the
psychologist’s assessment of crimina responsibility (repro-
duced here in condensed fashion):

1. Events and Observations Concerning the Crime.
2. The Defendant’s Recall.
3. Ancillary Sources.

4. Psychologica Evauation.
a) A History from the Defendant.
b) A History from the Family of the Defendant.
¢) Intellectual Evaluation.
d) Neuropsychologica Factors.
€) Competency Evaluation.
f)  Reading Skills.
g) Personality.
h)  Measures of Faking or Malingering.

5. The Report of Findings and Opinion.

a) Retention Process.

b) Factsof the Case and Sources.

¢) Defendants s Recollection of Events.

d) Observations of Defendant’s Behavior.

€) Family History and Events of Significance.
f)  Testsand Procedures Used.

g) Clinica Observations.

h) Test Results.

i)  Summary of Current Psychological State.
i) Genera Concordance of Facts and Resullts.
k)  Statement of Opinion.”

The ABA Criminal Justiceand Mental Health Sandards® were
the product of several multi-disiciplinary teams, including
psychiatrists, psychologists, attorneys, and others, whoworked
pursuant to a MacArthur Foundation grant to in-form the le-
gal process about dealing with the defendants suffering from
mental illnessor mental retardation. Thefollowingisonerep-
resentative standard, regarding assessment of competency to
stand tridl:
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Standard 7-4.5 Report of the Evaluator

[a] Thefirst matter to be addressed in thereport should
be the assessment of the defendant’s competence to
stand trial. I itisdetermined that the defendant iscom-
petent to stand tria, issues relating to treatment or ha-
bilitation should not be addressed. If it is determined
that the defendant isincompetent to stand trial, or that
the defendant is competent to stand trial but that con-
tinued competence is dependent upon maintenance of
treatment or habilitation, the evaluator should then re-
port on the treatment or habilitation necessary for the
defendant to attain or maintain competence.

[b] If it is determined that treatment or habilitation is
necessary for the defendant to attain or main-
tain competence, the report should addressthe
following issues:

1) the condition causing the incompetence;

2) the treatment or habilitation required for the de-
fendant to attain or maintain competence and an ex-
planation of ap-propriate treatment alternatives in
order of choice;

3) the availahility of the various types of acceptable
treatment or habilitation in the local geographical
area. The evaluator should indicate the agencies or
settingsin which such treatment or habilitation might
be obtained. Whenever the treatment or habilitation
would beavailablein an outpatient setting, the evalu-
ating expert should make such fact clear in the re-
port;

4) the likelihood of the defendant’s attaining com-
petence under the treatment or habilitation and the
probable duration of the treatment or habilitation.

[c] If the evaluating expert determines that the only
appropriatetreatment or habilitation would require that
the defendant be taken into custody or involuntarily
committed, then the report should include the follow-

ing:

1) an analysis of whether the defendant, because of
the condition causing mental incompetence, meets
the criteria for in-voluntary civil commitment or
placement set forth by law;

2) whether there is a substantial probability that the
defendant will attain competenceto stand trial within
the reasonably foreseeable future;

3) the nature and probable duration of the treatment

or habilitation required for the defendant to attain
competence;
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4) aternatives other than involuntary confinement
which were considered by the evaluator and the rea-
sons for the rejection of such alternatives.®

These Sandards also address, in more general fashion, re-
quirements for the overall content of forensic psychological

reports.

Standard 7-3.7
Preparation and contents of written reports of mental
evaluations

[b] Contents of the written report.
1) The written evaluation should ordinarily:

A) identify the specific matters referred for evalua
tion;

B) describethe procedures, tests, and techniques used
by the evaluator;

C) state the evaluator’s clinical findings and opin-
ions on each matter referred for evaluation and indi-
cate specificaly those questions, if any, that could
not be answered;

D) identify the sources of information and present
the factual basisfor the evaluator’sclinical findings
and opinions; and

E) present the reasoning by which the evaluator
utilized the information to reach the clinica find-
ings and opinions. The evaluator should express an
opinion on aspecific legal criterion or standard only
if the opinion is within the scope of the evauator's
specialized knowledge.®®

Satutory Guidelines may be limited in scope, but mandate
key requirements that are often ignored by attorneys and not
disclosed to expert witnesses. For example, in Kentucky, KRS
504.100 (“ Appointment by court of psychologist or psychia-
trist during proceedings’) provides that:

(2) Thereport of the psychologist or psy-chiatrist shall
state whether or not he finds the defendant incompe-
tent to stand trial. If hefindsthe defendant isincompe-
tent, the report shall state:

a) Whether there is a substantial probability of his
attaining competency in the foreseeabl e future; and

b) What type treatment and what type treatment fa-
cility the examiner recommends.

We frequently review reports which provide a bottom-line
opinion regarding competency, but fail to adhere to these ad-
ditiona requirements.
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Sometimes, the issue is not what comprises the evaluation or
report, but whoisto perform or writethem. Accordingto KRS
504.016 (“ Definitionsfor Chapter”), pertaining to competency
to stand trial and criminal responsibility evaluations:

(9) “Psychologist” meansaperson licensed at the doc-
toral level pursuant to KRS Chapter 319 who hasbeen
designated by the Kentucky Board of Examiners of
Psychology as competent to perform examinations.

Both KRS 504.100 and KRS 504.070 (“ Evidence by defen-
dant of mental illness or insanity; examination by psycholo-
gist or psychiatrist by court appointment; rebuttal by pros-
ecution”) refer to the appointment of a“psychologist” to “ex-
amine, treat, and report on the defendant’ s mental condition.”
One freguently encounters criminal responsibility and com-
petency to stand trial evaluations where reports are signed by
apsychologist at the doctoral level and a psychological asso-
ciateor certified psychologist at the master’ slevel, and where
it transpires that a substantial portion of the evaluation has
been performed by the latter professional.

Conclusions

Thereare many different routesto aprofessional opinion. The
routetaken will determinethe credibility, persuasiveness, and
generalizability of that opinion, in conjunction with the repu-
tation and skill of the expert witness providing it. A wealth of
resourcesincluding ethical codesand guidelines, learned trea
tises, and statutes contributes to the constantly shifting pa-
rameters of what are acceptabl e and/or necessary components
of theforensic psychological evaluation and report. Attorneys
will greatly enhance the quality of the professiona opinions
of their experts, to the extent that they provide those experts
with thefullest possiblerange of data, and continueto discuss
in acollegia fashion the evolving nature of forensic mental
health sciences.
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Do we admit the existence of opinion?
Undoubtedly. Then | suppose that opinion
appears to you to be darker than knowledge,
but lighter than ignorance?

Both; and in no small degree.

- Plato
The Republic, ¢.370 B.C.
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Mental Health Expert

Chapter 26: Cross-Examining the Prosecution’s

By Kelly Gleason & Robert Harp

[ AVOIDING THE CROSS

Before theissues of cross-examining the prosecutor’ s mental
health expert are addressed, consider the possibility of avoid-
ing the necessity of a cross atogether.

A. Co-opting the state' s expert

Depending upon who the expert is and the facts of your case,
you may decideto assist the state’ sexpert by providing infor-
mation to the expert to insure an accurate, well-informed di-
agnosis and avoid afinding of competency or sanity. Before
making this decision research the expert.

- Tak with attorneys who have dealt with the expert in the
past and ask about their experiencesand if they have heard
anything about other cases. Talk with expertswho arefa-
miliar with the state' s expert.

- Does the expert have a reputation as a hired gun for
prosecutors?

- Isthe expert open to working with defense attorneys?

- Inhow many cases hasthe expert testified? What wasthe
outcome?

- What is the expert’s reputation among fellow psycholo-
gistsor psychiatrists?

- Has the expert ever found anyone incompetent to stand
trial or insane at the time of the offense?

- Hasthe expert worked with your prosecutor in the past?

This approach may berisky, but even if an incompetency
or insanity determination does not ultimately result, there
may be benefits to the defense. For instance, the state
expert may validate information which is crucial to your
case beforethejury. The expert may be atremendous help
in the sentencing or penalty phase, despite an unfavorable
competency/ sanity finding, or even support an extreme
emotional disturbance or intoxication defense. Think about
thetheory of the case before making this decision and about
what you can realistically expect from the state's expert,
given the information which you have obtained about the
expert, the facts of the case, and your client’s background
and current mental state.

Mental Health & Experts Manual

B. Precluding the state expert’stestimony

There may be grounds for a motion to preclude the expert’'s
testimony or part of the expert’'s testimony for several rea-
sons. Some possible grounds follow:

1. The expert is attempting to testify to the ultimate is-
sue. See, e.g., Kentucky Evidence Law Handbook, 2nd Ed.,
Robert Lawson, 886.15 and 6.20. Kentucky caselaw disal-
lowstestimony concerning the specific state of mind of aper-
son at a particular time and place. Commonwealth v. Rose,
725 S\W.2d 588 (Ky. 1987); Pendleton v. Commonwealth,
685 S.W.2d 549 (Ky. 1985). The Federal Rules of Evidence,
Rule 704 prohibits expert testimony on the ultimate issue of
sanity in a criminal case. In addition, there is great contro-
versy in genera regarding the use of expert mental health tes-
timony in criminal cases and abody of literature which may
be helpful for a motion to preclude. See, e.g., Coping with
Psychiatric Testimony by Ziskin.

2. Theexpertisattemptingtotestify regardingaparticu-
lar matter beyond the scope of higher expertise. The “ex-
pert” may not possess the academic or clinical background to
qualify as an expert. The expert may be qualified to testify to
some matters but not to others or may be incapable of reach-
ing areliable conclusion asto aparticular matter. For example,
testimony regarding future dangerousness of the accused is
recognized as highly unreliable by the profession and even by
some courts. See, e.g., Redmen v. Sate, 828 P.2d 395, 400
(Nev. 1992) (“In our view, psychiatric evidence purporting to
predict the future dangerousness of a defendant is highly un-
reliable and, therefore, inadmissible at death penalty sentenc-
ing hearings.”)

3. The expert may lack sufficient foundation to testify.
KRE 703. It is not uncommon for experts to perform cursory
examinations and some courts have refused to credit testi-
mony based on shabby practices. State v. Bennett, 345 So.2d
1129, 1138 (La. 1977) (Evaluation was inadequate and
conclusory assertions of competency were entitled to little
weight since state clinicians lacked supporting data); Satev.
Champagne, 497 A.2d 1242, 1246 (N.H. 1985) (Competency
finding set aside and the appellate court determined that the
state expert’ stestimony was “ undermined by hislimited con-
tact with the defendant and his failure to probe beyond the
surface of the defendant’ s mental awareness.”). Admission of
expert testimony without sufficient foundation presumably
would violate the accused’ sdue processrights. See, e.g., Drope
v. Missouri, 95 S.Ct. 896, 904 (1973) (“...the failure to ob-
serve procedures adequate to protect a defendant’s right not
to be tried or convicted while incompetent to stand trial de-
prives him of his due processright to afair trial.”)
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4. The expert’stestimony may be inadmissible due to a
violation of theprosecutor’ sdiscovery obligations. RCr 7.24
(including “results or reports of physical or mental examina
tions’ and ora or written incriminating statements). Discov-
ery violations may also violate the accused's rights to due
process, afair trial, confrontation, and effective assistance of
counsel.

5. Theexpert’sevaluation may beinadmissibleasthere-
sult of a violation of the defendant’s Fifth Amendment
privilege against self-incrimination and/or the Sixth
Amendment right to counsel (and Section 11 of the Ky.
Congtitution). See, e.g., Estellev. Smith, 451 U.S. 454 (1981).
Kentucky courts have not specifically ruled on whether the
state examinationisa“ critical stage” of the criminal proceed-
ing a which counsdl is congtitutionally required but at |east
one other jurisdiction has found this to be so. Houston v.
Sate, 602 P.2d 784 (Alaska 1979) (State constitutional guar-
antee of effective assistance mandates defense counsel pres-
ence at court ordered psychiatric evaluation.) There appears
to bean implied statutory right to presence of counsel in Ken-
tucky. KRS 504.080 (5) (“A psychologist or psychiatrist re-
tained by the defendant shall be permitted to participate in
any examination under this chapter.”)

[I. INVESTIGATING THE STATE EXPERT

An effective cross-examination can only be accomplished af-
ter investigating the background of the state expert. Remem-
ber you practice in astate in which “experts’ who have testi-
fied in death penalty casesinclude afraud, afelon, and afab-
ricator of credentials. You will not know very important in-
formation about the expert unless you investigate.

Thefollowing isan outline by Robert Harp, Investigator with
the Capital Tria Unit, of the main sources of information for
an investigation of a mental health expert.
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Background Investigation
Mental Health Expert

I. Persona Information

A. Obtain as much personal information as possible.
Thiswill provideyou with other sources of informa-
tion at alater date.

1. Full name

2. Address

3. Dateof Birth

4.  Socia Security Number

5. School{s} attended

6. Reports, Booksor Articles published

Il. Professiona License

A. Status
1. Current or Expired
2. How Obtained
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a Test
b.  Agreement from another state

3. Applicationinformation (May not providethis
information)

B. Complaints
1. Number and type

C. Disciplinary Actions

D. Licenseif noted in other states

I11. Persona Background Check
A. NCIC (Nationa Check)

B. Driving Record
1. Indicationof Alcohol and Drug related offenses

C. Credit History
D. U. S Didtrict Court, Bankruptcy Division

IV. City Business License

A. Location of Practice
1. Indication of volume of practice

V. County Courthouse Records

A. Crimina Court Records
1. Loca only, Misdemeanors

B. Civil Court Records
1. Civil Suitsand Judgements

V. Professional Associations

A. American Medica Directory
1.  American Medical Directory, Doctor by States
and Cities
2. Nameindex of al Doctors (Members)
3. Year of Birth, Medical School, Year Gradua-
tion, Y ear Licensed, Residenceand Office Ad-
dress

B. Professional Publications
1. Papers
2. Published Articles
3. Published Book(s)
a.  Name, Date and Subject Matter

VII. Insurance Reporting Service

A. Typeof insurance
1. Liability
2. Risk

B. Claims made againgt hisinsurance
1. Losses

VIIl.  Foreign Mental Health Professional of Doctor

A. Immigration and Naturalization Service
1. Immigration Identification Card
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2. Alien Card
3. Aliensmust report Address every year
4. AlienVisaFile

IX. Military Records

A. Military personnel and Civilian under contract

X. Testimony in Other Cases

A. Civil
B. Criminal
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. OTHER INVESTIGATION

It may be helpful in planning amotion practice and in prepar-
ing for trial or a pretrial hearing to develop a sense of the
context in which the expert mental health testimony will be
offered and the understanding of the various parties of this
testimony.

A. The prosecutor

What experience has the prosecutor had with mental health
experts? A more sophisticated prosecutor will present a
different challenge then a less experienced one and may
have a repertoire of “dirty tricks” which you must antici-
pate and diffuse. Has the prosecutor authored any plead-
ings or other documents which would be useful to the de-
fense? For example, an Assistant Attorney General obtained
an additional expert in a Kentucky capital case by alleging
that KCPC personnel were incompetent to perform the
necessary evaluation. Is there a relationship between the
prosecutor and the expert which would suggest bias?

B. Thepolice/prosecution witnesses

Do the police or other prosecution witnesses have informa-
tion which will contradict or undermine the testimony of the
state expert? They may have helpful observations of the ac-
cused around the time of offense or in past contacts with the
accused.

C. Thejudge

Has the judge had much experience with mental health testi-
mony in criminal cases? Civil cases? Asajudge or as an ad-
vocate? What isthe experiencein thelocal courtswith expert
mental health testimony in criminal or civil cases?

D. Thejury

The nature of your jury may be very significant to the goals
and methods of your cross-examination. Haveany jurorsbeen
involved in the mental health professions? Have they or their
family/friends experienced contact with mental health pro-
fessionals? How much importance will they attach to mental
health expert testimony? Investigate these areasin voir dire.

Mental Health & Experts Manual

IV. DEFINE THE GOALSOF CROSS-EXAMINATION

Do you need to cross-examine this witness? If yes, then de-
fine what you hope to accomplish specifically and with the
theory of the case in mind. Depending upon the facts of the
caseand your jury, these goalsmay vary widely. Some poten-
tial goals are discussed below.

Warning: In setting the goals for cross-examining the state
expert keep in mind what the weaknesses/strengths of the de-
fense expert are (if you have one). For example, you do not
want to hammer on the little time spent with the accused by
the state expert if your expert did not spend much time with
the client either.

A. Destroy the expert

Thisis rather ambitious but the situation may lend itself to a
scorched earth approach. If thereislittle or no good informa-
tion offered by the state’s expert in the report or at trial and
there is sufficient basis for an attack on the expert’s creden-
tials, the quality of the exam, or improper motive/bias, then
this may be the way to go.

B. Elicit positive opinionsfrom the expert

The expert may have reached some conclusions which are
helpful to the theory of defense. Bring these points out to the
jury and lay the ground-work for an explanation asto why the
expert was mistaken as to the harmful conclusions.

C. Elicit positivefactsfrom the expert

The expert may have no positive opinionsto offer for the de-
fense but may be used to validate and reinforce facts which
are helpful to the client. For example, the expert can verify
that the defendant was diagnosed schizophrenic previously or
that the defendant exhibited symptoms of severe depression
around the time of the offense. Use the state expert to rein-
force the lay and expert witnesses you will call later.

D. Demonstratethat theexpert had insufficient basis, in-
sufficient credentials, and/or insufficient experience
to formulate a valid opinion

Unlessyou decided to attempt to co-opt the state expert, your
expert isgoing to know alot more about your client, will have
spent more time with him/her, and will be more experienced
and better-educated (hopeful ly) than the state expert. Y ou will
be able to lay the foundation in cross for an argument that if
the state expert had more experience, training, information,
and time and had expended the effort to obtain this, then she
would have reached the same proper conclusion as the de-
fense expert.

V. AREASOF CROSS-EXAMINATION

A. Theexpert — qualificationsand bias
1. Academic credentids
a.  Psychologists— Mastersor Ph.D.?
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b. Psychiatrists— Specialization?
c. Board Certifications
d. Grades/Class Rank
e.  Other

2. Experience
a.  Forensic experience vs. counseling
b.  Numbers of patients/setting
c. State/private
d.  Previousexperiencew/ competency and/or in-

sanity evaluation and testimony

e.  Other

3. Compensation
a  Thiscase
b.  Futurecases

4.  Professional/philosophical bias
a.  Hired gun for prosecutors
b.  Viewson crimeand punishment
c.  Treatment or punishment orientation
d.  Publications/speeches/other writings
e.  Work experience
f.  Other

5. Persona bias
a  Victimof crime
b.  Family/friendsvictim
c. Relationshipw/ victim
d. Relationship w/ prosecutor
e. Racelcultural/gender/class bias
f.  Other

B. Themethod
1. Tests(non-medical)

a.  Objectivevs. subjective

b. How administered

c. Testing atmosphere/effects

d. Examiner effects (variousfactorsrelated to the
examiner can effect the outcome, e.g., whether
the examiner has a moustache, race, gender,
cultural background, bias)

e. Examinee effects (race, age, gender, occupa
tion, education, economic and marital status,
drug or acohol use—e.g., caffeine can havea
substantial impact, depression, etc.)

f.  Inherent biasintests(race, culture, gender, etc.)

0. Rédiability — the degree to which the testing
instrument consistently gives the same results
1. internal consistency
2. test-retest consistency
3. interjudge consistency

h.  Validity — the degree to which the testing in-
strument measures what it purportsto measure

1. descriptive validity — accuracy of the
score, diagnosis, or interpretation as a re-
flection of current behavior

2. predictive validity — accurate prediction
of future behavior
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k
l.

m.

Research individual tests used (how test was
developed, validity/ reliability studies, revisions
of thetest, critical publications, etc.)

Raw data obtained by testing supportsa vari-
ety of conclusions
BErosintestingprocedrea dita

Errorsin interpreting the test results

Other

2. Tests(medical)

a
b.

C.

d.
e.

General physical

Neurological — EEG, CAT scan, PET, MRI,
€etc.

Lab work (chemical imbalances often are sig-
nificant in diagnoses)

Expert qualified to interpret test?

Failure to perform indicated medical tests

3.  Theclientinterview

a

b.
C.
d

g.

Time spent w/ client; number of interviews
Setting (jail, office, etc.)

Others present

Examiner effects (race, gender, cultura back-
ground, bias, demeanor, etc.)

Examinee effects (race, age, gender, occupa
tion, education, economic and marital status,
drug or alcohol use—e.g., caffeinecan havea
substantial impact, depression, etc.)
Recording procedure (notes, audiotape, video-

tape, etc.)
Other

4.  The Socia History/Records

a
b.
C.
d
e
f

g.
h.

Client’ s self-report

Interviews w/ family, friends, employer, etc.
Interviews w/ prior doctors or counselors
Medical records, including birth records, prior
psychological/ neurological evaluations, etc.
Criminal records, including juvenile and
probation

Shod records

Military records

Other

5. Thecrime

a
b.
C.
d.

Client’sreport

Interviews w/ police; offense report
Interview w/ crimevictim
Interviews w/ witnesses

6. Theevaluation team

a

b.
C.
d.

Staff assistance

Medical assistance

Consulting assistance

The team as a standard of practice (KCPC
staffs each patient w/ apsychiatrist, psycholo-
gist, socia worker, nurses, and amedical phy-
sician, and contracts w/ a neuropsychologist
and neurologist when that testing isindicated)
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e.  Discovery of relevant documentsand informa:
tion which are not in the experts “report,” e.g.,
medical evaluations, testing raw data, logs

C. Theconclusion
1. Thewritten report
a.  Errorsof fact
b.  Errorsin use of technical terms
c. Internal inconsistencies
d Inconsistencies w/ other documents or testi-
mony
e.  Inconsistenciesw/ expert’' strial testimony
f Other

2. Expert not qualified to reach the conclusion
a.  Ignorance of the history of the profession
b.  Ignorance of substantive principles
c.  Lack of experience on specific topic
d. Lack of relevant degree, coursework, and/or
clinical experience
e.  Other

3. Theevauation process was flawed or incomplete
Better tests were available and not used

Testing wasincomplete; further testsrequired
Errorsin testing flawed the process
Interviews were flawed or incomplete

The processdid not meet established standards
Theprocesswasinferior to that of defense ex-
pert

g. Other

oo

4. Erroneous or incomplete data rendered a flawed
conclusion
Failure to verify information
Reliance on hearsay information
Assumptions rather than personal observation
Factua errors
Failure to consider relevant data
Additional information could ater conclusion
Lack of diligence/effort
. Other
he jury should not agree with the expert’s opinion
Inconsistent with common sense
Inconsistent with prosecutor’ s lay witnesses
Inconsistent with other experts' opinions (the
defense expert, previous treating physicians,
psychologists, etc.)
d.  Other expert could reach a different opinion
based on same data
e. Interpretive standards are so subjective, espe-
cialy when the human mind isinvolved, that
the opinion could be wrong — not an exact
science
f.  Opinionisapossible, not probable
g. Controversy within thefield of psychology or
psychiatry
h.  Expert hasmadeincons stent statementsinthe
case

PoPHdTQ@ OO oW
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i.  Expert has made prior inconsistent statements
outside the case (testimony, publications, etc.)

j. Expert’ sstatements, opinions, process, etc., are
inconsi stent w/ learned treatisesand/or profes-
sional standards

k.  Expert hasapoor grasp of the facts

I.  Other

VI. RESOURCES

These are afew helpful sources of information. Y our mental health
consultant can suggest others. Help is aso available through local
and national organizations.

e J Ziskin & D. Faust, Coping with Psychiatric and Psychologi-
cal Testimony, 4th Ed. (Law and Psychology Press, 1988) (3 vol-
umes)

® TheAmerican Psychiatric Press Textbook of Psychiatry (Ameri-
can Psychiatric Press 1988)

® Diagnostic and Statistical Manual of Mental Disorders (DSM
-R)

®  American Psychiatric Association (1987) (The DSM IV will be
out thisyear.)

* H.Kaplan & B. Sadock, Comprehensive Textbook of Psychiatry
(5th Ed. 1989)

* E. Imwinkelreid, The Methods of Attacking Scientific Evidence,
(Michie 1982)

* R Clifford, Qualifying and Attacking Expert Witnesses (James
Publishing 1988)

® ABA Crimina Justice Mental Health Standards

® C.Roberts& S. Golding, “The Socia Construction of Criminal
Responsibility and Insanity,” Law and Human Behavior, Vol. 15,
No. 4 (1991)

® C. Slobogin, “Estelle v. Smith: The Constitutional Contours of
the Forensic Evaluation,” Criminal Law Review,” 31 Emory Law
Journal 71 (1982)

® American Psychiatric Association, “ Report of the Task Forceon
the Role of Psychiatry in the Sentencing Process,” Issuesin Foren-
sic Psychiatry 202 (1984)

® American Psychiatric Association, Principles of Medical Ethics
(Psychiatry), (1981)

® American Psychologica Association, Ethical Principlesof Psy-
chologists, 36 American Psychologist 633 (1981)

® 17 ALR 4th 575 — effective assistance and competency

® 3 ALR 4th 910 — right to counsel at psychiatric examination

® 23 ALR Fed 710 — adequacy of psychiatric examination

KELLY GLEASON
Capital Division
1503 Parkway Towers
Nashville, TN 37243

ROBERT HARP
Justice Cabinet
403 Wapping Street
Bush Building
Frankfort, Kentucky 40601
Tel: (502) 564-5528; Fax: (502) 564-4840 n
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Chapter 27. Some of the Nitty Gritty:
Examples of Changesin the DSM-1V

by Kathleen Wayland

This article discusses examples of some specific changes in
themost recent edition of the Diagnostic & Statistical Manual
of Mental Disorders, the DSM-IV, the official mental health
diagnostic scheme used in the U.S. and their implications for
criminal defense team members and their clients.

Introduction

Published in 1994, thefourth edition of the DSM isthe Ameri-
can Psychiatric Association’ s (APA) most current delineation
of diagnostic nomenclature and mental health disorders. The
DSMI-1V isthefifth version of the official diagnostic scheme
endorsed by the APA and adopted in the U.S. over the past
forty years. Its most recent predecessor, the DSM-I11-R, had
been in use since 1987.

Procedural safeguards were ingtituted by the DSM-IV Task
Force and its Work Groups to ensure that proposed changes
in the DSV-1V have a clear scientific and/or conceptua evi-
dentiary basis. Toward that end, a three-stage empirical pro-
cess was adopted: (a) comprehensive reviews of the existing
empirical and clinical literature on particular disorders; (b)
data reanalyses of previously conducted research; and (c)
implementation of extensive field trials to address concerns
about diagnostic issuesin particular disorders.

A secondary but no less important goal of the revision pro-
cess was to extensively document the empirical and/or con-
ceptual bases of changes. Documentation of therevisionswas
proposed to minimize concerns about arbitrary and idiosyn-

cratic changes that had plagued earlier versions of the DSM*?
and to maintain historical continuity with the DSM-I11 and
DSM-I11-R.

A magjor vehicle for documentation of the evidentiary bases
for DSM-IV text and diagnostic criteria sets is the planned
publication of the DSM-IV Sourcebook, a five-volume syn-
opsis of the clinical and empirical support for various deci-
sionsreached by Work Groups and the Task Force. Volumel
has been published and the remaining volumes are expected
out over the next few years.

Basic Structure of the DSM-1V

Before identifying some of the major types of changesin the
DSM-1V, it might be helpful to include basi cinformation about
the structure of the DSM. Since publication of the DSM-111 in
1980, the DSM has described psychiatric ilInesses and mental
disorders through a five-dimensional descriptive system, la-
beled, in DSV language, the “multiaxial system.” The five
“axes’ listed in the DSM involve five different but intimately
related ways of describing psychiatric symptoms. The axes
identify acomplex range of psychiatric and psychosocial phe-
nomena, including delineation of major mental illness, en-
during personality traits and maturational delays, and the de-
scription of medical, developmental, psychosocia and envi-
ronmental phenomena that may exacerbate or mitigate the
effects of mental disorders. See, Table 1, Multiaxial System -
DSM-III and DSM-IHI-R.

(relationship breakup) to “catastrophic” (death of a child or spouse).

Multiaxial System -
DSM-I11 and DSM-111-R

Axis| - Includes the “clinical syndromes,” i.e., the major mental disorders. This axis comprises what most people think of as mental illnesses.
It is composed of approximately 15 categories of mental disorders, each comprising a distinct group or class of mental illness (e.g., Mood,
anxiety, psychotic, or dissociative disorders). Each group or class (e.g., mood disorders/anxiety disorders) contains distinct disorders (e.g.,
major depressive disorder, bipolar | and Il disorders, etc./panic and anxiety disorders, phobias, PTSD) which make up that group.

Axis Il - Includes longstanding and en-during personality traits and matura-tional/developmental deficits and delays. Personality traits are
“enduring patterns of perceiving, relating to, and thinking about the environment and oneself, “and are exhibited in awide range of important
social and personal contexts. It is only when personality traits are inflexible, maladaptive and cause either significant functional impairment or
subjective distress that they constitute an actual disorder. The essence of maturational/devel opmental delaysis adisturbancein the acquisition
of “cognitive, language, motor, or social skills.” Such disturbances may be pervasive (as with mental retardation), involve delays or deficitsin
specific skills (reading, arithmetic, language), or involve qualitative distortions in multiple areas of normal development (autism).

Axis Il - Includes physical disorders and medical conditions that may affect psychological functioning.

Axis IV - Includes psychosocial stressors that may influence psychological functioning, they are rated on a five-point scale from “mild”

AXxisV - Includes the delineation of alongitudinal context (known as the Global Assessment of Functioning [GAF]) within which to appraise
psychological functioning. Social, psychological and occupational functioning israted on a 100-point scale of mental illness which includes 90
(absent or minimal symptoms, “good functioning in all areas’), through 50 (serious symptoms, “suicidal ideation, severe obsessional
rituals...seriousimpairment in some functioning”) to 20-10 (“ persistent danger of severely hurting self or others...persistent inability to mai n-

tainmninal persond hyg ene[snearsfeces]...serious suicidd actswthcl ear expectati onof death).
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The DSM is composed of sixteen major classes of mental ill-
nesses, within which particular disorders are subsumed. For
example, the class of mood disorders includes such disorders
asmajor depression, bipolar | and |1, and dysthymia; the class
of anxiety disorders includes, among others, post-traumatic
stress disorder, obsessive-compulsive disorder, and phobic
disorders (e.g., simple phobia, social phobia, and agorapho-
bia).

Individual disordersare placed in aparticular class of mental
illnesson thebasis of shared phenomenological features. That
is, two disorders within the same class of mental illness may
share a predominant emotion or behavioral symptom, may
respond similarly to medication, may be geneticaly linked,
and/or may consistently occur together with other disorders.
For example, Post-traumeati ¢ Stress Disorder (PTSD) and Panic
Disorder with Agora-phobia (PDWA) are both in the anxiety
disorder class of mental illness, and share similar emotional,
behaviora, and physiologica symptoms. Thesedisordershave
in common a pre-dominant emotion (fear); a similar behav-
iora pattern (phobic avoidance of feared situations, people or
events); and similar physiological responses (increased auto-
nomic arousal when confronted with anxiety-provoking or
feared stimuli). Additionaly, asimilar mode of psychotherapy
(behaviorally-based “exposure therapy”) has been effective
for some patients in reducing distress significantly for both
disorders. Finadly, evidence suggests a possible biomedical
and/or psychophysiological link between PTSD and PDWA,
as both disorders occur together with depressive disordersand
respond similarly and positively to acertain class of drugs.

The purpose of grouping disorders on the basis of shared fea-
turesistofacilitatethe process of “differential diagnosis,” the
term used to describe the hierarchical decision-making pro-
cess required to differentiate a particular disorder from other
disorderswhich have one or more similar presenting features.
For example, Attention Deficit Hyperactivity Disorder (adis-
ruptive behavior disorder), Mg or Depression (amood disor-
der) and Post-traumatic Stress Disorder (an anxiety disorder)
may all share characteristics of concentration difficulty and
agitated behavior. To determine whether these characteristics
are symptoms of a particular disorder, and, if so, to identify
that disorder, a careful evaluation of present symptoms, as
well asacareful history are needed.?

The description of particular disorders occursthrough clearly
specified“ criteriasets” which outline such factorsasthetype,
number, duration, and severity of symptoms required to war-
rant a diagnosis. See Table 2 for criteria sets for PTSD. A
wealth of additional information is provided in thetext which
accompanies criteria set definitions. One area of further in-
formation detailed in the text includes factors predisposing
individualsto particular disorders, e.g., family history, expo-
sureto extremely stressful environmental events, and in-utero
exposure to trauma and/or toxins. Additional information
might also address the nature, subtypes and specific course of
particular disorders, e.g., age of onset (early vs. late); mode of
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DAVl 11-RO agnostic Qiteriafor
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edydstressingtod nast ayae e g, seriosthresa to
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onset (abrupt vs. insidious); severity of disorder (mild, mod-
erate or severe); and chronicity and duration of the disorder
(episodic vs. continuous, single event vs. recurring episodes,
or full vs. partial remission).

Types of Changesin the DSM-1V

Changes to the Axes - DSM-IV includes a number of con-
ceptualy distinct changes. Revisions were made in the con-
tent of two axes within the multiaxial system asthe learning,
communication and motor skills, and pervasive devel opmen-
tal disorders were moved from Axis Il to Axis |. Another
changeinvolved the designation of AxislIl asrelatingto* gen-
eral medical” conditions rather than only “physical” condi-
tions, in order to deemphasize the somewhat inaccurate dis-
tinction between “organic” (or biological) and “psychologi-
cal” factors that was implicit in DSM-I11-R. Very minor
changesweremadein Axes1V and V regarding the specifica-
tion of psychosocial stressorsand general psychological func-
tioning.

Changes to the Criteria Sets and Disorders - With respect to
major mental illnesses (Axis|) and enduring personality traits
(Axis I1), modifications included, among other things:

(1) Changes in the names of major diagnostic classes and
disorders. For example, thereis no longer a class of dis-
orders known as “organic mental syndrome and disor-
ders.” Therationalefor thischangewasthat this category,
as employed in DSMVI-I11 and DSM-111-R suggested a de-
ceptive distinction between disorders caused by psychi-
atric (mental, emotional or behavioral) versus organic
(physical or bodily) factors.

Of additiondl interest is the fact that the name of a disorder
which hasreceived much public and mediaattention, Mul-
tiple Personality Disorder, has been changed to “ Disso-
ciative ldentity Disorder.” Thischange was based in part
on the recognition that distinct persondity entities (e.g.,
the “Three Faces of Eve’) are per se less common than
the presence of different and dissociated personality states
(e.g., passive, aggressive, gregarious, €tc.)

(2) Changesindiagnostic criteriafor particular disorders. See,
discussion of PTSD, infra.

(3) Thecreation of several new diagnoses, such ashipolar 1,
acute stress disorder, and several new childhood disor-
ders; and

(4) Thedeletion of some diagnoses, including self-defeating
personality disorder.

The current version also lists certain syndromes in an appen-
dix with recommendations for further study, such as post-
concussional disorder and mixed anxiety-depressive disorder.
Additional axes are also proposed for study, and certain dis-
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orders are delineated as subsumed by other diagnoses. In ad-
dition, developers of the DSVI-1V placed greater emphasison
the importance of variables such as culture and gender in the
development and expression of mental illness (which will be
discussed in the next article in this series). Below, a closer
look istaken at the types of changes made through a descrip-
tion of the revisions made regarding PTSD.

An Example of the Concerns
Guiding Changesin the DSM-IV

PTSD wasone of twelvedisorderstargeted for intensive study
through field trials prior to publication of the DSMI-IV. The
followingisan overview of two issuesdiscussed among PTSD
researchers and clinicians involved in the revision process.
This exampleis offered merely to illustrate the kinds of con-
cernsfaced by mental health practitioners making diagnoses,
and the conceptual underpinnings of the impetus for recon-
sideration of existing diagnostic definitions. See, Table 2 for
descriptions of the diagnostic criteriafor PTSD in DSM-111-R
and DSM-IV.

SaysWho? - Defining A Traumatic Event
(Criterion A)

Ascanbeseenin Table 2, criterion A for aPTSD diagnosisis
the experiencing of atraumatic event. Thedefinition of atrau-
matic event, called the “gatekeeper” to PTSD, is clearly of
considerable importance; if an event does not qualify astrau-
matic, one cannot, by definition, be diagnosed with PTSD.
Thus, the definition of criterion A, atraumatic event, has sig-
nificant implicationsfor assessment of the prevalence of PTSD
in both clinical and community samples. If the description of
thetraumaisoverly inclusive, estimatesof PTSD would likely
increase; if the description istoo narrow, estimates of PTSD
would likely decrease.

In DSM-I11 and 111-R, atraumatic stressor was defined as an
event “outside the range of usual human experience” that
would be “markedly distressing to amost anyone.” Several
limitations of this definition were noted and investigated, and
led to the changesin definition apparent in Table 3. First, epi-
demiological data about the prevalence of certain traumatic
stressors (rape, childhood sexua abuse, assault and batter)
consistently indicate that they are a common part of human
experience in our society and, thus, cannot be deemed “out-
sidetherange of usua human experience.” Second, the DSM-
I11-R definition did not recognize the possibility that relatively
low magnitude stressors (e.g., aminor car accident), perceived
as traumatic by susceptible individuals, could cause the full
spectrum of PTSD symptoms.

The DSM-IV definition of traumatic event has been both ex-
panded and made more explicit. The definition is more ex-
plicit by virtue of the requirement that a stressor involve ac-
tual or threatened death or injury, or athreat to physical integ-
rity. The definition is more expansive by virtue of including
eventsthat aperson haswitnessed or “confronted” asqualify-
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ing events. Finaly, the person’s reaction to the event must
include “intense fear, helplessness or horror,” thus, the trau-
matic stressor is now in part defined by the subjective emo-
tional response to an event, rather than by the more objective
DSMI-111-Rstandard of an event that would be “markedly dis-
tressing to almost anyone.”

A Squareor a Rectangle?
- Classifying PTSD asa Disorder

The debate over this issue concerns the appropriate disorder
classification of PTSD, or its“nosological home.” PTSD was
categorized as an anxiety disorder in DSM-111 and 111-R. In
the development of DSM-IV, it was considered for possible
placement in two other classes of disorders. First, some re-
searchersand cliniciansargued that PTSD more appropriately
belongsin the class of dissociative disorders because, whileit
shares features with other anxiety disorder (e.g., fear, avoid-
ance, hyper-vigilance, poor concentration, etc.), it also shares
symptoms with the dissociative disorders (e.g., flashbacks,
memory disruption and amnesia). A second proposal was to
create a new cause-based class of disorders that share com-
mon symptoms arising from exposure to a stress or stressors.
Mentioned for possible inclusion in this proposed class, in
addition to PTSD, were the adjustment disorders, which by
definition involve a maladoptive response to an identifiable
psychosocia stressor. Following discussions, it was decided
that the most appropriate placement of PTSD in the DSM-1V
wasintheclassof anxiety disorders, withwhichit sharesmany
symptoms.

Kathleen Wayland, Ph.D.

Kathleen Wayland is a clinical psychologist who isworking
as a consultant to the California Appellate Project on social
history and mental health issues. Kathy has trained capital
defense team members for both the NLADA and the NAACP
Legal Defense & Educational Fund, Inc. Thisarticlefirst ap-
peared in the NLADA Capital Report #44 (Sept./Oct. 1995),
NLADA, 1625 K Street, N.W., Washington, D.C. 20006; Tel:
(212) 452-0620. Thisarticle was reprinted with permission.

Footnotes:

1t has been argued that earlier versions of the DSM proposed
diagnostic criteria sets that were the result of “expert” con-
sensus or “group” opinion, and were therefore necessarily
subject to the limitations of group processes.

2Asnoted by Kaplan and Sadock, one of the essential corner-
stones of an adequate and reliable mental health evaluationis
a thorough review of history and systems. Kaplan, H.I.;
Sadock, B.G., Comprehensive Textbook of Psychiatry, (Will-
iams and Williams, 5th Ed. 1989). Unfortunately, it is till
frequently the casein criminal cases, especially in death pen-
alty litigation that superficial eval uations are conducted based
largely on self reports of clients, with no attempt made to ob-
tain and review information about the client and higher fam-
ily history. n
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Chapter 28: Working Effectively with Capital
Defendants: |dentifying and Managing
Barriersto Communication

By Lee Norton, Ph.D., MSW

Mitigation Investigationsin Capital Cases:
Prevention Strategies and Mitigation Training

Training manual published by:

The Center for Death Penalty Litigation, Inc.
200 Meredith Drive, Suite 201
Durham, North Carolina 27713-2287
(919) 544-4650

Introduction. Inherentin any capital case are anumber of
variables: thepalitical climate (“we must betough on crime’),
statutory issues (whether mental retardation is considered
mitigating, etc.), the judge (his or her knowledge of capital
case law, etc.), the prosecutor (issues of over-prosecution,
capital case law, etc.), the media (subjectivity to political
influence, investigative reporting skills, etc.), lay witnesses
(whether they can be found, how impaired they are, etc.),
experts (skills matched to the needs of the case, availability,
etc.), the client, and his family. Many of these are outside
the influence of the defense team. All come into play at one
time or another, some more frequently than others. No single
variable has greater potential for determining the outcome
of the case than the client. The client’s perspective, level of
understanding and degree of cooperation can translateinto a
sentence of life in prison or a certain death penalty. And,
while issues to do with the client are among the most vola-
tile variables, they are typically those most responsive to
actions of the defense team. Hence, it is necessary to pay
specia attention to the unique attributes of capital defen-
dants and the factors that shape the quality of the relation-
ship between the client and members of the defense team.
This entails considering how the professional relationship
in a capital case differs from other client-professional rela-
tionships.

Theuniquerelationship between defenseteamsand capi-
tal defendants. In most client-professional relationshipsthe
client approaches the professiona with a specific need or
aim, and the professional makes a decision asto whether or
not she hasthe skills, experience and resources necessary to
assist the client. The professional brings to the task relevant
expertise. The client provides the context within which the
problem is defined and isinvolved at nearly every juncture
of the process. Thisis not true of the relationship between
capital defendants and defense teams, where the client gen-
eraly has little say in who represents him and remains es-
sentially powerlessthroughout the case. Thisdisparity, com-
bined with the potentially lethal sentence, is the source of
many of thebarriers defenseteamsroutinely confront in death
penalty work.
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Knowing the client. Equally important, the client brings
with him unique experiences and limitations that accentuate
his powerlessness and increase hisanxiety. Theintense pres-
sure of the charges against him tax hislimited coping mecha-
nisms and cause his mental and emotional problems to be-
come more acute. All other things being equal, establishing
arelationship between the client and the defense team would
be difficult. Add to thisthe client’ sinherent limitations and
the effects of extreme stress, and the task becomes formi-
dable. The kinds of problems that emerge between clients
and defense teams can be better understood in the context of
who the client is and how he sees the world. The following
are experiences common to most clients:

Poverty. Defense teams sometimes fail to adequately ex-
plore the specific implications of longstanding privation.
With rare exception, the client isindigent, having lived his
entire life in inescapable poverty. For the child raised in a
safe, supportive environment that is otherwiserich and chal -
lenging, the effects of poverty are generally inconsequential
and transitory, and the child devel ops skillsto better her cir-
cumstances later in life. However, in the absence of com-
pensatory factors, severe poverty is devastating and irrevo-
cable, depriving children of basic necessities, including pre-
natal care and proper medical assessment and treatment.
Often these children are born with medical conditions that
need ongoing attention and, left untreated, cause progres-
sive problems as the child grows.

The effects of poverty don’t stop there. They envelop the
child like an endless pall. Lack of resources resultsin inad-
equate housing and overcrowding. It is not unusual for cli-
ents to recount hideous stories of having had to combat rats
and insects in their homes, or even to have been hitten by
rats or have seen other children bitten by rats. Overcrowd-
ing meansthe child has no consistent place of hisown or for
his belongings and is deprived of privacy and a sense of
personal boundaries. This increases exponentially the risk
of sexual abuse (older children “creeping” the younger ones
in their sleep). Constant noise and overstimulation prevent
the children from assimilating and accommodating new in-
formation, which in turn causes learning problems.

Unabated poverty usually manifestsin numerous transloca-
tions, often the result of evictions. Almost al clients can
recall running from the “rent lady” in the night, and having
to make do without electricity. As a result, educational
records reflect frequent changes in schools, poor school at-
tendance and diminished performance. Many clients missed
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school because they had no clean clothes (some smelled of
urine, the result of small children sleeping next to them on
pallets having wet the bed at night) or did not have lunch
money. When they did attend, they were often hungry,
light-headed and unable to concentrate on what the teacher

was saying.

Poverty ispervasive, creating afilter that continually shapes
the child’s world view. It restricts one's focus to physical
needs, such as food, shelter, and safety, and prevents the
exploration, trial and error learning, and use of imagination
that are essential to healthy development. The child raised
in extreme poverty has alimited sense of the future and few
aspirations beyond the hope for greater material wealth. He
does not learn that he can affect his environment or increase
his own efficacy. Accordingly, he sees himself as eternally
at the mercy of forces beyond his control, unableto alter his
destiny in any way. Such hopelessness taints the
client-professional relationship and gives rise to one of the
greatest barriers to effectiveness.

Cognitive Deficits. Several factorsaccount for thelow 1.Q.s
and myriad learning problems seen in capital defendants.
Most variables are attributable to organic or environmental
causes or acombination of the two. Many organic problems
begin before birth. Clients are often born to poorly nour-
ished, teen mothers or to mothers who have had so many
children in such quick succession that they are metaboli-
cally depleted, chronically exhausted and suffer compro-
mised immune systems. Many mothers have alcohol and
substance abuse problems, the more subtle effects of which
frequently go undetected. For example, fetal alcohol effect
(as opposed to fetal alcohol syndrome) can be mistaken for
other problems or missed altogether, especialy when the
parents steadfastly deny alcohol use.

Prenatal injuries and birth trauma play arole in some brain
deficits. It isnot unusual for aclient’s mother to have made
several failed efforts to abort the child (often accompanied
by asuicide attempt), or for her to have sustained abdominal
traumaduring beatings from her parent or guardian, her boy-
friend or the child’s father. Trauma during labor and deliv-
ery, including prematurity, induced labor, anoxia, Rhincom-
patibility, breech presentation, and other life threatening cir-
cumstances account for another proportion of organic prob-
lems, and are usually documented in birth records. The so-
cial histories of clientsreflect ahigh incident among capital
defendants of immune-related illnesses. A history of high
fevers, respiratory infections, digestive problems and dehy-
dration are not unusual. Similarly, these clients sustain ahigh
number of injuries (often aresult of neglect), including bro-
ken bones, ingestion of toxins and poisons, cuts, abrasions,
and falls, any of which can cause irreparable brain damage.

A generational pattern of mental retardation, low 1.Q. and
learning problems is common among clients’ families. The
source can sometimes be traced to incest or marriage among
close relatives. Other times a genetic defect is the cause.
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The child’ senvironment isaslikely to account for cognitive
deficits, asisorganic dysfunction. Overwhelmed, depressed
caretakers who see themselves as hopeless and helpless are
unable to provide the attention and nurturing necessary for
healthy cognitive development. Parents overcome by their
own insoluble problems tend to withdraw and isolate them-
selves, shutting out what they cannot face (Garbarino,
Dubrow, Kostelny, Pardo, 1992). Lack of stimulation and
social interaction interfereswith the child’ snormal learning
processes. Without feedback and encouragement from the
parent, the child fails to develop curiosity or adesire to ex-
plore his environment. This resultsin an inability to master
fundamental mental and social tasks that form the frame-
work for subsequent learning.

Conversely, a chaotic, unpredictable and unstable environ-
ment causes persistent anxiety and an inability to attend to
information and organize it meaningfully. Overcrowding,
inconsistency, and overstimulation overwhelm the child’s
limited framework for understanding and responding to her
experiences. Sameroff (1987) found an inverse relationship
between risk factors and 1.Q. scores. Children exposed to
multiple risk factors were more than 24 times as likely to
have 1.Q.s below 85 than children raised in low-risk homes
(the risk factors included parental mental health, level of
education, occupation, ethnic status and level of anxiety;
family size, and degree of extended family support.).

Children who are both organically and environmentally
predisposed to cognitive limitations absent comprehensive
intervention and remediation are hobbled in all spheres of
performance. They struggle valiantly to compensate, “catch
up”, and “act normal,” but their marginal abilitiesand social
impoverishment leave them perpetually confused, outside
the mainstream of socia understanding, and plagued by feel-
ings of alienation and unworthiness.

Substance abuse. The combined factors of self medication
and corrupting influences result in alongstanding history of
substance addiction in most clients. Abuse, neglect and un-
treated medical problems lead to self medication. Corrupt-
ing influences make various drugs readily available and re-
move socia prohibitions against children using alcohol and
illegal drugs. Clients typically begin drinking between the
age of eight and thirteen, swallowing the dregs of their par-
ents' glasses and bottles. The progression of addictions ap-
pear to vary according to age and location. Older clientswho
grew up in rural areas describe drinking moonshine -- buck
and home brew -- and then moving on to pills and harder
drugs. In most instances, their parents and/or other relatives
made or sold the moonshine and were al so alcoholics. There
is usually a family history of arrests for “drunk and disor-
derly,” “public intoxication” and simple assaults associated
with being drunk and fighting. Generational medical histo-
riesincludeliver and pancreas disorders, stomach problems,
and heart disease.
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Y ounger inner-city clientsindicatethat their substance abuse
began with drinking and smoking marijuana in the morn-
ings on the way to schooal. “ Shake-em Ups’ (a concoction
made of juice and liquor, such as gin and orange juice) and
Wild Irish Rose (cheap wine) are among the more prevalent
drinks. Marijuanais used throughout the day; there is usu-
ally an areanear the school or housing projects-- typically a
large tree -- where they stand and smoke. In the afternoon
they sip on quart-size bottles of Colt 45 while smoking mari-
juana. By their early teens, clients begin using cocaine, first
snorting it, then lacing (powder cocaine sprinkled on mari-
juana cigarettes), geeking (rock cocaine sprinkled on mari-
juana), and finally becoming addicted to crack (rock cocaine).
They have usually been introduced to drugs by older rela-
tives -- cousins or aunts and uncles -- who are themselves
addicted. In most instances a number of male relatives have
served time for drug-related offenses ranging from sale and
distribution of cocaineto murder. Many femalerelativeshave
ahistory of arrestsfor shoplifting, loitering, prostitution and
fighting. Some female relatives are “crack whores,” who
essentially live on the street, have anumber of children who
are in the custody of HRS (usually because these women
have left the infants in the hospital following delivery and
failed to return for them and many of the children test posi-
tivefor cocaine) and ultimately contract any number of sexu-
ally transmitted diseases, including hepatitis B, syphilis,
gonorrhea, herpes, chlamydia and AIDS. It is not unusual
for inner-city clientsto havelost severa relativestothe AIDS
virus.

The unbearable environments in which clients grow up pre-
dispose them to self-medication. In the home there is, at
minimum, tension, fighting and a climate of competition and
hostility. Many homes are managed by a single parent who
is responsible for rearing several children in subadequate,
overcrowded conditions. The child's needs for affection,
holding, and soothing are rarely met. Parents themselves
come from socially and emotionally impoverished families
that lack positive role models. They lack basic child-raising
skills, are overwhelmed and are unable to subordinate their
needs to those of their children. They cannot provide the
attention and guidance necessary for children to devel op self
esteem and resilience. In most instances, there is no routine
in the home; events occur unpredictably. There are no set
timesfor eating, bathing, doing homework or sleeping. Sleep
may be repeatedly interrupted by people coming and going
through the night (thisis especially true when the parents or
other relatives or “friends’ are selling drugs). Turmoil and
lack of nurturing keep the child in an uncomfortabl e state of
agitation and alarm, anxious, searching for cues as to what
to do, and ready for the next “crisis.”

The community environment also contributes to the phe-
nomenon of self-medication. Increasingly, clientsraised in
inner cities exist in virtual war zones (Garbarino, 1992).
Rapes, batteries, homeinvasions, robberies and murdersare
common. Children use “get-away paths’ alternate routes --
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while walking home from school to escape being shot in
drive-by shootings. M others barricade windows with refrig-
erators, bookcases and other barriers that can absorb the
onslaught of bulletsduring gang wars. Many housing projects
have " safe houses’ -- apartments designated as demilitarized
zones -- where, on a good day, counselors are available to
help those on the brink of madness make it through at least
another day. However, individuals can find respite for only
afew hours and then must leave, inching past bullet-riddled
walls and doorways where gang-bangers wait for sundown
so that they may resume the same war they fought the night
before.

Schools are “one of the most continuous institutions in
children’s lives, and one of the most important influences
on development” (Garbarino, 1992). Y et in urban war zones
they provide no escape from tension and conflict. Instead,
they resemble concentration camps, with barbed wire coiled
along high fences and guards standing vigilant at each en-
trance. Metal detectors and x-ray machines are required in
most inner city schools, yet guns still find their way into
hallways and lockers, as do knives, razors and almost any
other object that can be fashioned into a weapon. The num-
ber of fatalities and wounds clients have witnessed are par-
alel only to those seen by soldiers on battlefields. The chief
differences are that most soldiers (1) are at |east 18-years of
age and have greater emotional, psychological and intellec-
tual resourcesto assimilate their experiences and (2) arein-
volved in a conflict directed toward some positive end that
they have espoused -- there is some meaning to their ac-
tions. Children have no framework within which to under-
stand gratuitous violence. The effects of experiencing and
witnessing violence are internalized: their bodies keep the
score (van der Kok 1996).

The symptoms caused by persistent danger lead children to
find waysto easetheir fear and anxiety. Alcohol numbstheir
awareness and reactions, cocaine makes them feel immune
and alive. These drugs are not used recreationally; they are
necessary to cope with ongoing tension and highly charged
emotions.

Individuals with substance abuse problems who are incar-
cerated generally undergo some degree of withdrawal, if only
psychological. For someone who has not been drug-freein
five, ten, or fifteen years, the changeistraumatic. Old symp-
toms reappear, including paranoia, sleep problems, and
changesin appetite. The client may feel heislosing hismind.
His attention span is often affected; he is nervous and can-
not attend to events around him for any sustained period of
time. He may develop somatic complaints that plague him:
headachesreturn, old wounds*“ act up,” an ulcer recurs. Some
clients can dissociate their symptoms and move forward.
Others cannot. It is necessary for the defense team to assess
the client’ s status and use his day-to-day rhythms asaguide
to how much and what kind of work can be accomplished.
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Sexual, physical and emotional abuse. Almost al clients
have been abused in one way or another; most have been
abused in a variety of ways. Rarely will a client consider
himself to have been mistreated. Rather, he will explain that
his father or mother “was strict,” or “wasn’t affectionate.”
When asked to describe his childhood or provide examples
of instances of “strictness,” the client is often at aloss. He
will state that he “can’t remember” much about his child-
hood, or has no memories prior to a certain age. It is not
unusual for aclient to report that he has no memories before
the age of thirteen. This may seem unfathomable to defense
team members. However, the inability to recall important
lifeevents(in the absence of substantial organic impairment)
is often an indication of extreme discord, lack of continuity
and abuse. At least two factors may account for memory
problems associated with abuse. Oneisthat experiencesthat
areoverwhelmingly frightening or are beyond achild’ sabil-
ity to comprehend are dissociated -- split off -- from con-
sciousness. They are not incorporated into existing cogni-
tive structures and are not available for recall. A second is
that traumatic memories are not recorded in the verbal por-
tion of the brain. They exist asimages (van der Kolk, 1987).
Thus, the client literally cannot talk about them.

Another factor that prevents obtaining precise descriptions
of childhood experiences has to do with the client’s rela-
tionship with his caretakers. Abused children are often ex-
tremely (if anxiously) attached to their abusive caretakers,
always seeking to win approval and unconditional love but
never succeeding. The child is caught in a dilemma: he can
conclude either that the parent is“bad” or that heisbad. The
younger the child was when the abuse began, the more likely
itisthat hewill concludethat heisbad and “deserves’ to be
punished. The parent must be good. He idealizes the parent,
rationalizing and justifying any actions, no matter how egre-
gious. Consequently, interviewswith clientswho have been
abused produce distorted images of the parent aswholly lov-
ing, giving, patient and kind. “| was beaten, but only when |
deserved it.” One client gave adoring descriptions of his
mother. Records |ater revealed numerous reportsto children
protective servicesfor child abuse. Another client stated that
hisfather “didn’t drink much; just beer,” and died of a heart
attack. The death certificate showed the cause of death as
chronic ethanolism. The man -- who was especially cruel
and rejecting -- drank himself to death.

Accounts by clients of the lack or presence of abuse should
alwaysbe corroborated by collateral interviewsand records.
In most cases, it is unwise to push or harshly confront the
client, even when there is documentation of the abuse. This
may trigger intrusive traumatic memories or increase the
client's defensiveness, forcing him to choose between his
own welfare and that of his parent. He will almost always
protect his parent. In extreme cases, loyalty to parentsis so
fierce that a client will “forbid” further investigation and
will sabotage his own case to protect his family. He will
assert “1 am responsiblefor this, not my parents. | don’t want
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todrag my family intothis. | don’t want to upset anyone. My
mother’s health isn’t too good; | don’t want you talking to
her. My father has his own life now; don’t bother him.”

Most clients suffer some form of physical abuse. However,
emotional abuseismore prevalent and in many respects car-
ries more lasting effects. Garbarino (1987) describes the
formsof psychological battering that cause the greatest harm.

Rejection - refusal to acknowledge the child’ sworth and his
basic needs; behaviors that communicate abandonment. In-
cludes failing to touch or show affection, or recognize the
child’s accomplishments, refusing to recognize the child’'s
changing social roles, scapegoating the child, belittling the
child, forcing the child outside the family system.

Isolating - preventing the child from engaging in normal
social experiences; failing to provide opportunities for ap-
propriate social interaction. Includes leaving the child in his
room (or crib) for extended periods of time, punishing the
child's efforts to make friends, have friends in the home,
prohibiting the child from joining sports teams, clubs; keep-
ing the child from social activitiesby requiring aninordinate
amount of household responsihilities (such as cleaning and
caring for siblings).

Terrorizing - verbally assaulting the child, and creating a
climate of fear and unpredictable threat. Includes threaten-
ing the child with extreme or vague punishment; extreme
responsesto child’ s behavior; frequent “raging” at child, al-
ternating with periods of superficial warmth; placing child
in “double binds,” such as forcing child to choose between
two arguing parents; changing rules; constant criticizing while
failing to acknowledge child's having successfully met ex-
pectations.

Ignoring - failing to provide child with essential stimula-
tion. The parent is preoccupied with his or her own goals
and interestsand ispsychologically and emotionally unavail-
ableto the child. Includes not talking to the child, or engag-
ing in conversations limited to instructions and directives
but which lack depth and emotion; refusing to engage in con-
versation at mealtimes; leaving the child without emotion-
aly responsive adult supervision; showing no interest in
child’ sprogressin school and teacher’ s evaluations of child;
failing to provide for child's special academic or needs; re-
fusing to discuss the child’ s problemsin acalm, appropriate
way; concentrating on other children and other relationships
that displace the importance of the child.

Corrupting - missocializing the child, inspiring and teach-
ing antisocial behavior, reinforcing social deviance. Includes
reinforcing inappropriate aggression, goading or forcing the
child to fight with other children, initiating or encouraging
drug use, reinforcing inappropriate sexual behavior, condon-
ing or encouraging other illegal or inappropriate behaviors,
such as prostitution, theft, burglary.

(Garbarino, 1987, pp 25-29)
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The adaptive effects of trauma. The combined effects of
these and other factors can result in a cumbersome, frustrat-
ing relationship with the client, where progress comesin tea-
spoons and each task, no matter how small or insignificant,
is ponderous and exhausting. Some of the more frequent
complaints by members of defense teams include:

* an inability to get a coherent story from the client;

* the client’s many different stories, not only of what hap-
pened but of hischildhood experiences (usually perceived

aslying);

* theclient’ sinability (usually perceived asrefusal) to iden-
tify helpful witnesses (especially for penalty phase);

* the client’s inability (usually perceived as refusal) to see
the gravity of the situation follow alinear train of thought
and do it quickly;

* the client’s inability to refrain from discussing his case
with every jailhouse lawyer and snitch with whom he
comes in contact:

* the client’ s inability to recognize the salient issues of his
case, instead focusing on irrelevant, minuscule facts, the
consideration of which is tantamount to rearranging deck
chairs on the Titanic;

* the client’ s inexplicable changes in mood and affect;

* the client’s insistence on pursuing love interests (some-
times obsessions) in place of working on his case;

* the client’s sudden discovery of religion and his need to
give sermons rather than develop a cogent defense;

* the client’s seemingly manipulative behavior, pitting one
defense team member against the other, triangluating the
defenseteam against hisfamily, or refusing to allow afull
investigation be conducted;

The list only seems to grow, and each case brings a new
constellation of threads from which the protective cloak of
the defense must be woven. Most problems can be under-
stood, if not resolved, when considered in light of theclient’s
vulnerabilities and limitations. For example, the client’sin-
ability to provide a coherent account of the offense, or his
pattern of giving different accounts of events, may be attrib-
utable to mental retardation, organic impairments that in-
volve perception and memory, mental illness (such as bipo-
lar disorder or schizophrenia), or to the effects of enduring
psychological trauma. Each condition caninvolvedistortions
of linear thinking, encoding and retrieval of memories, time,
and restricted verbal abilities. Individuals who are mentally
retarded, have brain deficits or suffer from complex stress
disordersare especialy susceptibleto confabulation, inwhich
they will incorporate facts or detail s suggested by othersinto
their recollections.
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When a client “cannot remember” entire stretches of his
childhood, or failsto seethe seriousness of hissituation (us-
ing humor, changing the subject, asserting that “God will
take care of me -- something good will happen,”) it could be
the result of a brain injury. Similarly, changes in mood or
obsessions with trivia or (usually imaginary) love interests
may be indicative of an affective disorder or other mental
illness. However, these signs are al so consistent with severe
emotional trauma.

Children who are traumatized -- i.e., experience a persistent
state of fear, either from domestic or community conflict
and violence -- demonstrate chronic physiological
hyperarousal. Perry (1995) found increased muscle tone, an
increase in basal temperature, sleep irregularities, an inabil-
ity to modulate affect, impulsivity and an inability to accu-
rately assess social cues [a state van der Kolk (1987) refers
to as “frozen watchfulness’ (p. 97)]. If the child finds no
relief from this fear and generalized anxiety, his stress re-
sponse mechanisms become maladaptive (Perry, 1995). He
devel ops cognitive distortions (Pynoos 1990) and is unable
to assimilate and organize new information (van der Koalk,
1987). The memory traces are affected; the child has diffi-
culty identifying and transferring new concepts into exist-
ing cognitive frameworks. Moreimportant, traumatized chil-
dren exhibit very primitive problem-solving skills, have dif-
ficulty accommodating previous learning to new situations,
and have difficulty learning to self-correct. Asaresult, they
repetitively useold, limited strategies even when these strat-
egies have proven ineffective. These patterns become in-
grained, and cognitive development is truncated at a very
early age. The child remainsin what Piaget termed the pre-
operational stage, which is characterized by an egocentric
view of theworld, and aunilateral approach to problem solv-
ing. He does not move into the stage of concrete operations,
inwhich children devel op the ability to tol erate ambivalence,
and learn how to approach problems more broadly. It is at
this stage that the child begins to internalize the values of
right and wrong and experience genuine guilt (van der Kolk,
1987). Failure to move fully out of preoperations leavesthe
child stuck, with a severely impoverished repertoire with
which to find away out.

In avery real sense, there is no way out, because children
raised in an abusive environment are powerless. They have
nowhere to go and lack the social, emational, and cognitive
tools to extricate themselves. Besides the physiological
hyperarousal that impairs learning, memory, and response
to stressors, there are other characteristic signs of prolonged
psychological traumathat are critical to death penalty work
because they provide hypotheses for understanding our cli-
ents' behavior and actions. Traumatized people: (1) often
“compulsively expose themselves to situations reminiscent
of thetrauma;” (2) suffer from problemswith attention, dis-
tractibility and stimulus discrimination; (3) experience a
numbing of responsiveness or constriction; and (4) demon-
strate aterations of personality and defense mechanisms (van
der Kalk, et a, 1996).
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Compulsive exposure to situations similar to the origina
trauma-- “reenactment” - explainsthe client’ s self-defeating
behavior, inability to decide who will hurt and help him, and
the uncanny ability to elicit disapproval, rejection and even
punishment. The client often unconsciously recreates with
his defense team the kind of exploitative, abusive relation-
ships he experienced throughout his life. Seen in this light,
his seeming manipulative behavior, penchant for disclosing
sensitive information to jailhouse lawyers and snitches who
will ultimately testify against him (guaranteed to infuriate
defense team members), and hyper focusing on minutia is
understandabl e as amanifestation of traumatic reenactment.

Pronounced changesin mood may be attributable to psychic
numbing and constriction, which alternate with hyperarousal
and impulsivity. Constriction insulates the individual from
cognitive and emotional intrusions; its ultimate function is
to protect against blinding pain. The cost of dissociationisa
limited awareness of one’s environment and an inability to
recognize and act on important cues and information. The
individual appears uninterested, distant, even cocky or overly
confident, withan“I don’t care” attitude. Inreality, hismind
isoverloaded and he simply cannot perceive and digest what
is being conveyed, at least not at a given point in time.

The importance of insight. An understanding of the per-
vasive effects of psychological trauma sheds light on the
diagnoses given to clients by mental health professionals.
More often than not, capital defendants have been evaluated
and diagnosed in a variety of settings, beginning in child-
hood and adolescence. School records show referrals for
psychological and intelligencetesting. Cognitivedeficitsare
often identified. Sometimes the child is placed in specia
education classes, though in most poverty-stricken areasthese
resources are unavailable. The records are replete with ref-
erencesto emotional and behavioral problems, noting unex-
plained aggression and irrational acting out. Teachers are
often at aloss asto what to do. Asthe child grows, his prob-
lems become more unmanageable: He cannot keep up in
school and does not understand the intense physiological
changes he experiences without warning. His attendance
falls, most clients, frustrated and humiliated, drop out by the
tenth grade. With virtually no skills, guidance or support,
theclient eventually finds himself either in the mental health
or criminal justice systems or both. A host of diagnosesfol-
low, most on Axis II: conduct disorder, antisocial, border-
line and narcissistic are the most frequently seen personality
disorders. Other diagnoses include polysubstance abuse,
depression and borderlineintelligence (in more recent times
attention deficit and attention deficit/hyperactivity disorders
are seen). Treatment recommendations often consist of an-
ger management and social skillsclasses, sometimes antide-
pressants. In short, clients fall through the chasms of the
educational, social services, criminal and mental health sys-
tems. Inevitably, they become caught in the revolving doors
of jails and prisons, where they are dismissed as morally
inferior and are quickly forgotten.
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Gelinas (1983) discusses this “disguised presentation” of
survivors of childhood abuse, whose many, complex symp-
toms lack a distinguishable pattern or discernable etiology.
Their relationshipsare almost alwaysintense, short-lived and
destructive. They exhibit a startling propensity for
revictimization, which is so great that even their relation-
ships with mental health and criminal justice systems take
on the dynamics of the abusive family (Herman, 1992).
Herman (1992) suggests that many trauma victims are mis-
diagnosed, stigmatized with diagnoses of untreatable per-
sonality disorders. The most common response is to “refer
them” (Lazarus, 1990) and/or blametheclientsfor their prob-
lems. It is Herman's position that continued research into
the causes and effects of trauma will result in new
conceptualizations of post-traumatic stressdisorder and per-
sonality disorders. She proposes the diagnosis “complex
post-traumatic stressdisorder” to describethe effects of pro-
longed trauma (Herman, 1992).

Herman's diagnosis has not yet been fully adopted. How-
ever, the committee responsible for refining the definition
of post-traumatic stress disorder (American Psychiatric As-
sociation, 1994) considered the work of Herman and others,
and, based on this evolving understanding of traumarecom-
mended a new diagnosis of “disorders of extreme stress not
otherwise specified” (DESNOS). Criteria for the diagnosis
include, among other traits, lasting characterological changes
following chronic trauma, and address the impact of trauma
at different stages of development. Thus, it isbecoming evi-
dent that characterological disorders are in many instances
part of the expected sequelae of trauma.

Understanding trauma helps defense teams establish and
maintain positive relationships with clients. Bowlby (in van
der Kolk, 1987, p.32) has found that “the most powerful
influencein overcoming theimpact of psychological trauma
seemsto betheavailability of acaregiver who can beblindly
trusted when one's own resources are inadequate.” The
client’ s relationship with the defense team is likely hisfirst
encounter with individual swho possess greater insight, judg-
ment and skills, and who can therefore be trusted to act in
his best interest, protect him from a death sentence and help
him make sense of his unimaginably confusing life. This
takestime, and results are achieved asthe relationship grows
and develops. Trust is earned, not given. The client may test
the defense a hundred times. There may be forward move-
ment only to be followed by disappointing regression. The
relationship isthe vehicle for the work and must maintain a
position of prominence. Aboveall, it should be remembered
that in most cases, the client -- no matter how competent and
integrated he may sometimes appear -- suffers from a num-
ber of intellectual, social and emotional impairments that
can take a hundred different forms and have culminated in
the charges the client faces.

When defense teams can view clients as effectively mute --
with no voice to describe the atrocities they have suffered --
and see clients’ perplexing behaviors as diagnostic of the
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woundsthey carry, team members can maintai n the perspec-
tive necessary to circumvent many of the barriersthat inevi-
tably arise during capital cases. To achievethis perspective,
defense team members must see themselves as scientists --
trained observers who record and analyze the thoughts and
actions of the client in order to uncover how the client’ s per-
sonality developed. Defense team members must also ob-
served their own actionsand reactions and seethese responses
as potentially diagnostic of the client’s problems and of the
kind of dynamic that is forming between the client and the
team. The team should examine extreme negative emotions,
including anger, disgust, or a desire to quit working on the
case; these are important flags and should be examined by
the team. Conversely, benevolent emotions such as extreme
empathy and pity, or an intense need to befriend the client,
may be a sign that team members have identified with the
client in an unhealthy way. One of the strongest indicators
of problemsis discord within the defense team. If members
find themselves taking positions about the client and argu-
ing over who isright, morally correct, etc., it may beasign
that the team has|ost its objectivity and recreated atriangu-
lar dynamic of victim, perpetrator and rescuer, in which team
members take on different roles at different times. This dy-
namic can be devastating, keeping the team mired in un-
checked emotions and unproductive behaviors. In extreme
cases, the result is an hysterical frenzy that resembles the
dynamics of the client’s family and severely compromises
the team’s effectiveness. The best medicine is prevention.
Dialogue among team members is essential. There should
be routine debriefings of all interactions with the client and
lay witnesses, which involve describing the content of the
conversations as well asimpressions and reactions.

Maintaining a balanced perspective requires the ability to
simultaneously attend to process and product, see the forest
and thetrees, observetheclient and oneself. For most people,
achieving this delicate balance is an acquired skill, the fruit
of patience, determination and practice. However, the ben-
efits to the client and the case can be immeasurable, for in-
sight is the defense team’s most valuable tool.

Summary

Capital cases are complex. Many variables determine the
outcome of the case, most of which are outside the control
of the defense. The factor with the greatest potential for de-
termining the outcome of the case is the client. Problems
that undermine the effectiveness of the defenseteam are usu-
ally associated with the client’s impairments or to the dy-
namics between the client and the defense team.

Theclient comesinto the case with numerous handicaps and
generaly haslittle insight about his limitations. He is pow-
erless, having been, thrust into the hands of people he does
not know and does not trust. He has no templates for trust-
ing relationships. He has been exploited and abused; he suf-
ferstheinvisible scars of this abuse. His intellectual, socia
and emotional impairments manifest in behaviorsthat thwart
the efforts of the defense team: He can't give a consistent,
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coherent account of the offense, adequately understand the
chargesor the state’ scase against him, identify lay witnesses,
or work with expert witnesses. His moods change inexplica-
bly, and he appears manipulative, often refusing to assist
with investigation into essential aspects of the case (most
notably, mitigation).

The client’s behaviors are directly related to the nature of
his neglect and abuse. Left unchecked, the effects of the
abuse will take control of the case, perpetuating a pattern of
selfdestructiveness. This will bleed onto the defense team,
infecting members and causing internal conflict. The rela
tionship between the client and the defense team is the pri-
mary vehicle for reshaping the client’ s thinking and behav-
ior. Thisrequiresobjectivity and insight. Theteam must work
systematically to accomplish important instrumental tasks,
while monitoring the dynamics between the client and the
team. Generally, a stable, dependable relationship with the
client enables him to disclose his “story” and ameliorates
his self-defeating tendencies. Thisin turn allowsteam mem-
bers to develop a compelling theory of defense.

Achieving a stable relationship between the client and the
defense team is an ongoing process with many ups and
downs. The key is perseverance and a mechanism for pro-
cessing day-to-day eventsin light of overall goals. Conver-
sation and interaction is essential. The left hand must know
what theright isdoing. All teams members need to be heard,
al significant concerns discussed. This helps identify im-
portant, unknown issues, as well as discharge the toxic ef-
fects inherent in sharing the burden of pain.

Sometimes barriers seem insurmountable, problems in-
soluble. Rarely isthistrue. Rather, the wisdom of the group
isvast, its resources great. When in doubt, simply show up
and be present. Trust the process. Takewhat you get and see
what happens; one never knows how today’s efforts will
shape events ten years hence. Learn from each day’s mis-
takes; forgive others their shortcomings and failures and
move on. Above al, be patient with yourself and never give

up.
Endnotes

1. Thistypically occurs during confessions, where authori-
ties provide the client information about what he did, how
he did it, in what order, etc. These suggestions are usually
offered affably, in the spirit of “cooperation” and an interest
in“getting at the truth.” The client’s neediness and inability
to fully understand social and professional roles causes him
to want to please and gain approval agreeswith suggestions,
even when he is confused.
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Chapter 29: Understanding Severe Traumatization

by Lizabeth Roemer & LedlieLebowitz

Emotional, physical or psychological traumatic experiences,
particularly chronic and/or severe, early traumas, often leave
long lasting psychological consequences in their wake. This
traumatic legacy takesmany forms: Traumasurvivorscan react
dramatically to undetectabl e or slight provocation, or respond
to recollected images of horror in their headsthat others can’t
see, rather than their externa environment. Some survivors
of traumamay appear emotionally callous, detached, and dis-
trustful of others, or express rage and apparently undue ag-
gression, but show little or no remorse. Peoplewho have been
traumatized may also display extreme, fluctuating emotions,
and may alternate between extreme dependency and marked
disconnection in their relationships with others. They may
display little regard for their own or others safety and well-
being. When these behaviors are not interpreted in the con-
text of the person’s past trauma, they appear disagreeable or
odd at best, and reprehensible at worst. The shame and se-
crecy surrounding traumatic experience compounds this pre-
dicament, withindividuasrarely disclosing the historieswhich
would provide meaning and context for their actions. A trau-
matic experience may so profoundly alter anindividual’ sfeel-
ings, thoughtsand reactions, forming and shaping the person’s
personality and way of relating to the world, that even adis-
tant past event can dramatically influence present day experi-
ence and behavior.

Traumatic experiences, particularly when they are prolonged,
severe and happen during childhood, disrupt basic human
emotional, cognitive, and physiological processes, resulting
in pervasive, far-reaching consequences. However, in spite of
thebroad reach of traumaticinjury, itisoften difficult to iden-
tify and understand the traumatic origins of the problemsmany
victims have. In this article, we aim to provide a context in
which to understand those individuals for whom the wake of
trauma has led to destructive, debilitating actions and reac-
tions. We first provide an overview of the definition of a po-
tentially traumatizing event and its effects, then we discuss
the particular risks of chronic childhood trauma which are
pertinent to this discussion. The bulk of the paper is devoted
to describing how traumatic experience can disrupt the opti-
mal functioning of our cognitive, physiological and emotional
systems. We conclude with a brief overview of some of the
potential long-term effects of traumatic experiences most rel-
evant to our understanding of destructive behavior, focusing
particularly on hypersensitivity and reactivity, and conscious
and unconsciouseffortsto avoid traumatic memoriesand feel-
ings. Placing a client in the context outlined here may help
seemingly inexplicabl e actions become understandable.

What isatraumatic experience?

According to the Diagnostic and Statistical Manual for Psy-
chiatric Disorderscriteriafor Post-Traumatic Stress Disorder,
apotentialy traumatizing eventisoneinwhich an“individual
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experienced, witnessed, or was confronted with an event or
eventsthat involved actual or threatened death or seriousin-
jury, or athreat to the physical integrity of self or others’ (see
DSM-1V, APA, 1994). The DSM criteria also specify a sub-
jective response that is characterized by fear, helplessness,
and/or horror. Research and clinical observation indicate that
therange of eventsfalling under thisclassification (e.g., physi-
cal or sexual assault/abuse; witnessing violenceto others; sud-
den, unexpected death of a loved one; severe physical and
emotional neglect) evoke severa characteristic responsesfrom
the individual: @) the experience of extreme, overwhelming
emotions (e.g., terror, helplessness, horror, rage, shame); b)
heightened, sustained physiological arousal; and c) the shat-
tering and/or distortion of basic beliefs and assumptions that
are necessary for us to function optimally in the world (e.g.,
that there is some safety and predictability in the world, that
the self has some power and worth, that some people are good
and trustworthy).

Tobetraumatized s, by definition, to have the untenable hap-
pen; avictim is left with the almost insurmountable task of
making sense of and coping with something that isoverwhelm-
ing, beyond comprehension, inherently unacceptable. For
example, a boy who watched his mother being beaten and
raped experiences debilitating fear, along with incapacitating
shame and guilt at not having rescued her (even in the case
where any effort on his part would have been futile). He may
be left with a profound sense of danger and lack of meaning
in the world, along with a malignant sense of sdlf, that may
preclude his ability to form mutually satisfying relationships,
find meaningful work. The potentially devastating impact of
trauma cannot be overemphasized.

The nature and course of post-trauma response is of course
varied and complex, shaped by ahost of factors(e.g., severity
and frequency of traumatic exposure, age of victimization,
level and nature of pre-trauma functioning, and characteris-
tics of the recovery environment [Green, Wilson, & Lindy,
1985). Certainly many victims are fortunate enough to have
the internal and external resources (e.g., emotional support,
effective coping skills, ahistory of positiverelationships) nec-
essary to cope with horrible events in such a way that their
adjustment isrelatively smooth, resulting infew, if any, long-
term negative effects. Others, however, are not so lucky due
to characteristics of the eventsthemselves, their developmen-
ta history, or the environment in which they struggle to cope
with these experiences. Often traumatic histories are com-
pounded by additional stressors(e.g., poverty, oppression) and
the occurrence of additional traumatizing events, significantly
reducing the possibility of successful recovery.

Wewill focus here on the kinds of lingering, debilitating dif-

ficulties some victims experience in order to provide a con-
text for understanding and empathizing with people whose
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traumatic histories have shaped and atered their livesin de-
structiveways. (see Herman, 1997; van der Kolk, McFarlane,
& Weisaeth, 1996, for more extensive discussionsof therange
of post- traumatic sequelae and factors of risk and resiliency).
Although we include in our discussion those characteristics
which fal under the diagnostic category of post-traumatic
stress disorder (PTSD), we describe here a broader array of
damage and dysfunction that is often associated with severe
traumatization and is not adequately described by the diag-
nostic category of PTSD.

When thevictim isachild. Although detailed discussion of
therange of factors that impact traumatic recovery is beyond
the scope of this paper, we highlight one of particular rel-
evance: the age at which victimization occurs. Trauma that
occurs during adulthood burdens an already formed person-
ality. However, trauma that occurs during childhood often
alters the very course of personality development (Herman,
1997). During childhood, we are just beginning to develop
the capacitiesthat hel p usfunction and thrivein theworld: we
are learning how to understand, manage, and regulate our
emotiona experience; we are developing our views of the
world and ourselves; we are forming attachments and blue-
prints of relationships that will be the basis for al our future
interpersonal relationships and the neural pathways and bio-
chemical patterns of our brains are being established. Pro-
longed victimization and/or recurrent exposure to horrible,
overwhelming events shape these emerging abilities in ways
that profoundly impact the course of our future development.
Such experiences may preclude the development of healthy
ways of coping with our emotions, or functional views of the
world, ourselves, and relationships, all deficitswhichwill sig-
nificantly affect every subsequent reaction and interaction we
have. Researchershave even demonstrated that our brainswill
not adequately acquire capabilities we take for granted (e.g.,
being ableto talk about our fedings, think beforewe act, regu-
late our impulses) if we do not receive the appropriate stimu-
lation (warmth, attention, control over our environments) at
certain critical periods of development (Perry, 1997).

Children are also more vulnerable to the negative effects of
trauma because they have less power than adults and they are
less ableto find means of escaping, or even comprehending, a
traumatic situation, leaving them more susceptible to feelings
of helplessness, arguably the core traumatic emotion. Chil-
dren who are abused within the family are placed in a particu-
larly untenable position: the adults they must rely on to meet
their basic physical and emotional needs have betrayed them.
They arefaced with dramatically conflicting imperatives. the
powerful human driveto attach to acaregiver, torely on some-
one, to bond, and the need to protect oneself from abuse and
make sense of a situation which defies comprehension. How
canthisperson| rely on, trust and love do such horriblethings?
How can someone who is supposed to love me treat me this
way? The absence of satisfactory answers to these questions
and/or their probable answers in the direction of self-blame
profoundly shapes achild’s sense of the world, relationships,
and, perhaps most tragically, his’her own self-worth.
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A naive observer might expect childhood events to be more
easily forgotten, “put in the past,” so the victim can “move
on.” However, thereis evidence that, for many individuals,
traumatic memories do not fade with the passage of time. For
some they will become “integrated” and modified by subse-
quent experience and learning, thereby lessening their emo-
tional intensity and functional impact. But, in the absence of
these reparative and transformative processes, they will re-
main as emotionally vivid as the day they were experienced.
Thus, managing a traumatic event involves coping not only
with the event itself, but also with the endurance of that event
inside oneself — the intense feelings, graphic images, and
life-altering thoughtsthat persist long after theevent itself has
passed. Because we are accustomed to the way non-traumatic
memories gradually decrease in intensity and salience, we
might minimize or underestimate the impact of a horror that
does not dissipate over time. To understand the experience of
atraumasurvivor, we must imaginewhat it would feel liketo
continue to relive an unbearable event, with al of its con-
comitant horror, fear, and helplessness without our volition
even years after the event is past.

The impact of traumatic experience on the individual.
Researchers and clinicians recognize that the psychological
consequences of trauma affect multiple domains of function-
ing: emotional, cognitive, physiological. In each area, trau-
matic experience disrupts and dysregulates the delicate bal-
ance that allows each system to respond optimally to incom-
ing information. These disruptionsin intrapersonal processes
reciprocally interact with the interpersonal ruptures that ac-
company traumatic experience (e.g., loss of trust in signifi-
cant others, shame-induced isolation from others) with each
deficit potentially exacerbating the others in an escalating
cycle. Within thistraumagenicinternal and interpersonal con-
text, some victims come to behave in ways that are self-de-
structive and/or destructiveto others. We describe bel ow how
traumatic experience aters our thoughts and perceptions, our
physiology, and our emotionality. We then discuss some of
thelong-term consequences of these experienceswhich helps
explain the men and women whoselives have been negatively
effected by traumatic experience.

Effectson Thoughts and Schemas
How we construct and organize our experience.

What each of us perceivesas“red” intheworld isactualy a
composite that isaproduct of our selective attention to infor-
mation and our subjective interpretation of that information.
In other words, we construct our reality - through the devel-
opment of “schemas.” Schemas arethe enduring mental struc-
tures - mental maps - that help us make sense of the immense
amount of information that continually confronts us. We de-
velop these schemas at both conscious and unconscious, mi-
cro and macro, levels. Schemas guide us in areas that range
from trivial and concrete tasks to the most meaningful ques-
tionsabout our sense of self and theworld. For instance, when
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we encounter a new baby, our actions are guided by our
schemas: If we have had extensive prior experience with ba-
bies who enjoy being tickled, we are likely to tickle this new
baby; if the babiesweknow prefer gentler play, we may rock
thisbaby and sing toit. Our reaction ismore heavily based on
our prior experience than on new information about this par-
ticular baby. Ideally, however, if this baby responds counter
to our expectations, we will search out alternative strategies,
and alter our schema. In thisway, our expectationsand knowl-
edge base (our schemas) are molded by our experience, and
our behavior isinturn guided by these schemas. These schemas
guide our interpretation of (and reaction to) eventsin our en-
vironment, reducing the mental work involved in making as-
sessmentsand decisions. However, thisexpediency bringswith
it therisk of misperception or distortion: if we expect the baby
to like being tickled, we are considerably more likely to no-
tice indications that ghe is enjoying this activity than we are
to note any contradi ctory information, and we might never try
out her favorite gamesif they are not represented in our schema.
Our method of cognitive processing contains adanger within
it: Themost efficient, definitiveway to processinformationis
through rigid adherence to schemas. However, rigid, extreme
schemas|ead to rigid (and often mal adaptive) ways of behav-
ing. Rigid schemas are often inaccurate, distorted, or nega
tive, all of which lead to problematic actions. For instance, a
caretaker’ s schemathat babiesdon’t need to be played with at
all would have profoundly detrimental consequences for the
baby of that caretaker. On the other hand, overly flexible
schemas wouldn’t provide sufficiently clear and automatic
guidelines for functioning.

In addition to these types of specific schemas regarding vari-
ous situations and events, we develop more central schemas
which encompass our perceptions and expectations of our-
selves, the world, and other people. It is generally accepted
that certain basic schemas alow us to function optimally in
theworld (Epstein, 1994; Janoff-Bullman, 1985; McCann &
Pearlmann, 1990). In general, people need to have some sense
of safety in the world and to feel they can rely on themselves
and others to ensure that safety. Also, people need to have a
sense of self-worth and to feel valued by those people they
trust. Further, people need to believe in some type of order,
meaning and fairness in the world, that things happen for a
reason, that lifeisnot totally capricious. These basic assump-
tionsarewhat enable usto interact proactively, planfully, and
positively in the world, develop relationships, care for our-
selves and others, explore new places, and treat othersfairly.
For instance, becausewe believe that we can trust some people,
weact intrusting wayswith them, which increasesthe chances
they will be deserving of this trust. In this way schemas are
salf-fulfilling prophecies.

How we processinformation that isinconsistent with our
schemas. We are often confronted with information that is
inconsistent with our existing schemas, both our central, ba
sic, schemas and our more specific, concrete schemas. When
this occurs, one of two things must happen. Either we must
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ater the incoming information so it remains consistent with
the schema, in which case our schema remains unchanged
(referred to as assimilation), or we must modify our schema
so that it encompasses the information at hand (accommoda-
tion). Referring back to our prior example of the baby: as-
similation would be occurring if weinterpret the babies' cries
as squeals of glee so this event is consistent with our “babies
liketo betickled” schema. Or, wemight (more appropriately)
accommodate the information that this baby is different by
atering our schemato “ somebabiesliketo betickled and this
onedoesnot.” Our psychological equilibriumisin part main-
tained by our ability to balance these two processes of assimi-
|ation and accommodation so that our schemas grow and posi-
tively reflect reality but we also maintain arelatively consis-
tent view of the world. In other words, we do best when we
are able to establish and maintain flexible, positive schemas.

Clearly, our process of maintaining cognitive homeostasisis
quite complex and multifaceted. We need to make meaning
of our world, to understand it, to develop expectations and
beliefs that will guide us and help us efficiently organizein-
coming information. However, if our beliefs are too rigid,
definitive, negative, absolute, they will lead to distortions. We
must interpret informationin light of our schemas, yet at times
we need to reassess our schemas in light of our experience.
And we must generally maintain some faith in ourselves, the
world, and others. However, if thisfaith is extreme, or over-
stated, it may lead to dangerous behaviors, or may be easily
shattered. Traumatic experiences rupture this homeostasis at
nearly every level.

How traumatic experiencedisruptsour cognitive equilib-
rium. Our need to understand, comprehend, and make sense
of experiences is dramatically heightened when events are
emotional, overwhelming, unpredictable, and challenge our
central, basic schemas. A trauma victim is confronted with
experiencesthat cry out for comprehension, for schemaswhich
will structure and order them, for some sense of meaning and
purpose. Y et the overwhel mingly negative nature of traumatic
events make them difficult to reconcile with positive, coher-
ent, agentive views of self and others. Often, profound con-
tradictions exist even within the event itself: afather is affec-
tionate and loving, yet violatesachild claiming it is her faullt,
then apologizes profusely and says how much he loves her.
There is no simple construction of this event that can main-
tain positive core assumptions and adequately explain the en-
tirety of the victim’s experience.

Nonetheless, human beings need to maintain a coherent un-
derstanding of redlity. Thelack of clear positive answersin a
traumatic situation drives the victim to develop or ater his/
her schema to explain what is happening. It is important to
notethat this processis happening instantaneously, outside of
awareness, while the victim isin a state of hyperarousal that
interfereswith any form of reasoned, analytic thought (as de-
scribed below). In this state, the victim is vulnerable to em-
bracing definitive, extreme, negative schemaswhich are con-
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sistent with what ishappening (e.g., they are helpless, they are
to blame, theworld isunfair). Often avictimwill embrace one
negative belief, which will serveto protect several other posi-
tive beliefs. For instance, blaming yourself for what your fa-
ther has done to you preserves your trust and faith in him.
Once these beliefs have been adopted in a state of extreme
emoation, they exert a powerful influence on subsequent be-
havior and adaptation. Therigid, extreme nature of these nega
tive schemas interferes with the incorporation of new infor-
mation, contributing to their maintenance.

In cases of chronic developmental trauma, more positive fun-
damental schemas(e.g., theworldissafe, hasmeaning, people
can be trusted) never even have the chance to develop. In-
stead the child, based on her/his experiences, may form pri-
mary beliefs that the world is unsafe, that people cannot be
trusted, that fairness should not be expected, and that thereis
something fundamentally wrong with her/him, and that she
has no future. How can this child form ameaningful, positive
connection with another person when this is what s’he ex-
pectsto find? How will ghe learn to follow the rules of soci-
ety, when these rules apparently contain no justice or even
predictability for her/him and when s’he can not imagine a
future? These negative assumptions will color every future
interaction, both in terms of what the survivor perceives (e.g.,
misconstruing helpful behavior as malevolently motivated),
and how the survivor acts (e.g., hurting others beforethey can
hurt him/her).

However, human needs are remarkably robust, and the basic
human need to relate to others, to venture out into the world,
even to value oneself, does not completely deteriorate in the
context of these negative schemas. Unfortunately, this may
only lead to further difficultiesfor atraumasurvivor. Thesur-
vivor is motivated to act in ways that are inconsistent with
her/his negative schemas, and is therefore acting without the
guidance of adaptive schemas. Sheisat risk then of forming
arelationship with someone who is untrustworthy, because ¢/
he hasn’t formed aseries of guidelinesfor determining whether
someone should be trusted. Without this type of schema, sig-
nals of danger may easily be overlooked, increasing the risk
of revictimization, further confirming negative schemas. Simi-
larly, a survivor might find him/herself in a dangerous situa-
tion because his/her extremeview that every situationisfraught
with danger precludes the ability to adequately assess and
ensurerelative levels of safety and self-protection. The survi-
vor often oscillates between extremes in relation to his/her
environment - at times acting like a daredevil, at other times
being cautious and overly careful; at times indiscriminately
seeking connection, at other times being isolative. Therigid-
ity with which these schemas have developed, coupled with
the physiological and emotional constraints discussed below,
greatly interfereswith the survivor’ sability to find any middle
ground in his’her cognitive construction of the world - each
extreme drives the opposing extreme in an endless, self-per-
petuating cycle. (e.g., theinevitable negative outcomewhen a
survivor actswithout consideration of safety confirms beliefs
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that theworld isunsafe, further restricting subsequent behav-
ior, increasing the need to finaly break out of that constraint,
etc)

Effectson the Brain

How we maintain biological equilibrium. Our brains in-
volve multiple, intricate, interconnected systems designed to
detect internal and external stimuli, identify and interpret them,
integrate complex information coming from multiple sources,
and motivate appropriate action. Contrary to common belief,
the human brain is not a fixed, unchanging organ but rather
develops and is shaped in an ongoing fashion by the environ-
ment. Each environmentally triggered physiological reaction
causesachain of eventsinthebrain (e.g., release of neurotrans-
mitters) as information is passed from one system to another
(stimulating the release of other neurotransmitters). Elaborate
checksand balancesregul ate these eventsin an effort to main-
tain homeostasisin thebrain’ schemistry; inthisway thebrain
remains prepared to detect future new information and pro-
cess it accordingly. For instance, upon detection of threaten-
ing information, catecholemines are immediately released,
preparing the organism for quick unreflective responses of
fighting or fleeing. Simultaneously, other regulatory neu-
rotransmitters are released, in order to return the organism to
baseline where it is prepared to carefully assess further in-
coming information. Higher cortical activity (thinking and
reasoning) further helps to modulate and regulate the more
primal fight or flight response. In this way we are able to
quickly jump out of the way of a moving bus without first
deliberating, yet shortly afterward are able to carefully look
both ways, calculate the relative speed of oncoming traffic
and therefore safely venture across the street. Once on the
other side, weare ableto reflect on thisexperience, learnfrom
it, and therefore potentially avoid future dangers. The initial
fight or flight response enablesusto establishimmediate safety;
deliberation at that point would be fatal. However, the subse-
quent regulatory mechanisms are what enable us to continue
functioning in the world, and to learn from our experience.

How traumatic experiencedisruptsour biological equilib-
rium. Just astraumaoverwhelmsour natural cognitive regu-
latory systems, it can also short-circuit our biological regula-
tion. Traumatic experience produces such a strong and over-
whelming fight or flight response, that it compromises our
brain’s regulatory functions, with negative long-term conse-
guences. Evolutionarily, it has been essential that the brain’s
responses to threats of harm are immediate and extreme. If a
saber-tooth tiger approaches you, unless you immediately
perceive the danger and are activated to run or fight, you will
die. Dangerous events thus evoke powerful responses from
our brain, sending massive amounts of neurotransmitterscours-
ing through the structures of our brain, resulting in a cascade
of hormones and resultant bodily sensations (rapid heart besat,
sweating, increased blood pressure), attentional consequences
(narrowing of attention, heightened awareness of threat cues,
lack of attention to unrelated cues), and motoric responses
(e.g., heightened ahility to run or fight). For discrete dangers,
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thisis quite functional, the individua is able to attend to the
necessary information at hand, enact the appropriate behav-
iorsto ensure surviva and then return to baseline functioning.

However, chronic danger produces chronic activation of what
was likely intended as arapid response systems and the long-
term conseguences of these reactions can be damaging. Re-
search has shown that chronic exposure to traumatic stress -
to the hormones and neurochemicals that are released within
usin reaction to it - impacts the brain’s chemistry and physi-
ology. Individualswith ahistory of chronic traumatic experi-
ences exhibit increased levels of basdline arousal, heightened
physiological reactivity to both trauma-relevant and neutral
information, increased levelsof catecholomines (e.g., adrena-
line), dysregulation of regulatory neurotransmitters, and in-
creased |evelsof neurochemical's (endogenous opioids) which
may be associated with emotional numbing. These effects may
even have a structural impact on the organs of the brain. For
example, stress hormones may cause actual cell death in the
hippocampus, an area of the brain that playsan important role
in evaluation and consolidation of new information to be stored
in memory (see van der Kolk, 1996, for areview of the bio-
logical effects of trauma).

So, after chronic exposure to overwhelming, terrifying expe-
riences, anindividua’ sphysiology may bealtered so that they
remain in astate of readinessto perceive threat and act imme-
diately. These alterations may interfere with the brain’s abil-
ity to process information completely by short-circuiting the
balanced relationship between primal immediate responding
and higher cortical reasoning and analyzing. Usualy, infor-
mation travelsthrough an intricate network of brain cells (neu-
rons) that begins by registering sensory information in the
most “ primitive’ parts of the brain. It then continues through
other partsof the brain— such asthe amygdala— that assign
an emotional toneto theinformation, and then threadsitsway
into the most evolutionarily advanced part of the brain, the
neocortex, where the information can be integrated with the
brain’s most complex forms of functioning such asthe ability
to reason and the ability to transform experienceinto language.
In astate of arousal, this system is short-circuited in order to
facilitaterapid response. Thus, inacrisis, sensory stimuli (such
as hearing an angry tone of voice or seeing a hostile facia
expression) immediately signal bodily responsesthat prepare
for action, with little or no cortical mediation. This may com-
promise an individual’ s ability to control their reactions; it is
through cortical activity that we reason, weigh options, and
deliberate. When we remain in a constant physiological state
of readiness, we are always ready to jump out of the way of
the bus (even when it wasn't realy going to hit us), but far
less ableto assessrel ative danger and determine asafe oppor-
tunity to make our way acrossthe street. Thisover-reaction to
threat can be easily triggered by reminders of aprevioustrau-
matic experience.

Thisreduction in cortical mediation yields pervasive psycho-
logical consequences. As described above, being confronted
with atraumatic event provides an immense challenge to our
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meaning-making structures, our schemas. However, the deple-
tion of cortical involvement significantly impedes our ability
to negotiate such achallenge. Not surprising, then, that atrauma
survivor has difficulty developing or maintaining the type of
complex schematic structures that might provide meaning for
the experience while still maintaining necessary positive as-
sumptions. Lack of cortical mediation similarly interfereswith
thesurvivor’ sahility to regul ate his’her emotional experience,
as described below.

Effects on our Emotions

The function of emotions and emotional regulation. Our
emotional responses provide us with essential information
about our environment that motivates our actions and helps
us to function effectively in the world. Each emotion brings
withit specificinformation and physiological reactionswhich
guide our actions. Just as cognitive and physiological balance
and flexibility isimportant for our well-being, soisemotional
regulation. We need to be able to recognize our emotional
responses, understand them, and modulate them. We want to
beaware of our feelings, but not be compelled to action solely
based on these fedlings. The balance between amygdala re-
sponses and higher cortical reasoning described aboveis one
of the ways that we achieve thisregulation. Ideally, we expe-
rience our emotions, but analyze and interpret them before
acting. Traumatic experiencestypically evoke powerful, over-
whelming feelings of fear, rage, helplessness, grief, guilt,
shame and alienation (which can cause uncontrollable behav-
ior). Moderatelevelsof theseemotionsoccur ineveryday life,
and individuals are usually able to cope with them through a
variety of processes which involve some combination of ex-
periencing (enduring) them, expressing and/or sharing them,
and understanding them until they gradually lessen and abate.
Thekey hereisbalance. Denial and suppression of emotionis
no more healthy than is compl ete abandonment to one’ semo-
tional state. In general, most people are able to maintain a
state of emotional equilibriuminwhichthey areresponsiveto
events, but not overcome by them.

How traumatic experiencedisruptsour emotional regula-
tion. During atraumatic experience, emotionsare so unbear-
ably intense, intolerable, and overwhelming that they either
deactivate or defy our normal coping strategies. For example,
horror, fear, helplessness, shame, and despair that accompa:
nies being raped by your favorite uncle outstrips normal regu-
|atory responses. However, human beingsdon’t just ceasetry-
ing torespond effectively totheir environment. Dramatic forms
of emotional experiences instead invoke equally dramatic
forms of emotional regulation, often outside of awareness.
Rather than the typical vacillation between some degree of
emotionality and some degree of regulation, resulting in an
optimal balance between the two; traumatic affects usualy
result in extreme, absol ute regul ation and congtriction, prompt-
ing an extreme vacillation between all-consuming emotional-
ity, and disrupted, apparently absent emotion. Under ided cir-
cumstances(i.e., normal bereavement) social mechanismsand
support provide away to move back and forth between these
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extremes, gradually processing the feelings and meanings of
the event until they lessen in intensity and equilibrium is re-
established. Trauma, however, ismore extreme than anormal
stressor and we have no established socia processes to deal
with it. Hence, more extreme strategies are often used and,
more importantly, in the absence of meaningful socia assis-
tance, often maintained. The most serious consequences of
traumatic experience come from the endurance of what are
“intended” to be brief responses. Dissociation provides an
excellent example of this.

Dissociation and emotional numbing. During traumatic ex-
periences, victims often report experiencing themselves as
separate from their bodies, sometimes watching from above
or from the corner of the room. In these descriptions, the vic-
tim becomes an observer and is no longer experiencing the
emoations of the person who isin the process of being victim-
ized. S/he can see everything that is happening, and may even
know how the victim is feeling, but the act of dissociation
protects him/her from actually experiencing the overwhelm-
ing emotion. Thisisahighly effective form of responding to
unbearable feeling in the moment as it greatly reduces the
intensity of emotion. However, recent studies indicate that
these responses may have detrimental long-term psychologi-
cal consequencesand arean important predictor of subsequent
post-traumatic symptomatology (see van der Kolk, van der
Hart, & Marmar, 1996, for areview).

Another extreme emotiona adaptation used by trauma vic-
timsisemotiona “numhbing.” Victims commonly report feel-
ing shocked or “numb” during victimization, particularly when
itischronic and prolonged. Some researchers have suggested
that secretion of endogenous opioids may be associated with
this response (van der Kolk, 1996). It is unclear whether re-
ports of numbing indicate actual deficitsin emotionality or if
they instead indicate an overwhelming, undifferentiated re-
sponsethat the victim cannot identify or acknowledge, and so
construes as numbing. Again, this numbing is an effective
means of managing the initial traumatic impact since it less-
ens (although doesn’t eliminate) emotiona intensity. How-
ever, again numbing does not seem to lead to long-lasting
relief and it can lead to long-term impairment.

Both numbing and dissociation may first emergeduring atrau-
matic experience, but they often remain ascommon emotional
regulation strategies in the wake of trauma, interfering with
survivors' recovery. Although both strategies originatein re-
sponse to extreme emotions, they become habitual and are
then elicited by arange of emotional experiences. A rape sur-
vivor may find that during a stressful conversation with his
mother, he has “ checked out” and is experiencing himself as
acrosstheroom, not following much of the conversation. These
responses leave the survivor unaware of his surroundings,
unable to respond optimally to his environment (regulate his
reactions), and ironically even more vulnerableto threat. Dis-
sociation has been implicated in the prevalence of
revictimization among rape survivors (Cloitre, Scarvalone, &
Difede, 1997). Ironically, one lives through a horrible event
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in part by separating oneself fromit, and, asaresult, comesto
easily dissociate from reality, increasing risk for more pain
and suffering. Theseways of responding al so exacerbateone's
sense of confusion and inability to make sense of events.

Habitual numbing and emotional constriction bring with them
their own unique disruptions of recovery and adaptation. Par-
ticularly for male survivors, who are socialized to control and
constrict virtually all emotional experiences except anger
(Lisak, Hopper, & Song, 1996), overwhelming, dysregulated
affect elicitsrepeated, constant effortsat constriction and con-
cealment. Through avariety of processesthat we arejust be-
ginningto explore (e.g., opioid mediation, chronic overarousal
resulting in the depletion of emational resources, detachment,
isolation and alienation from others motivated by shame and
fear [seeLitz, 1992, for an extensivediscussion]), traumasur-
vivorsoften appear numb, remote, distant, or emotionally cal-
lous. While at a funeral of someone they know they loved,
survivorswill describefeeling empty, vacant, “knowing” they
should feel sad but having no experience of that emotion. This
disruption in natural emotional reactions alienates the survi-
vor from his’her own feelings as well as from other people.
Often other people will interpret these reactions asindicative
of disinterest and callousness. A lifetime of trying to quell
overwhelming emotions and maintain safety in aworld per-
ceived as dangerous may evoke an externa presentation of
callousness, but, underneath this exterior, a cauldron of in-
tense, unmodul ated, overwhel ming feelingsresides. Thismay
explain why some defendants display no emotional response
when they hear ajury sentence them to death; they have spent
years practicing thisform of emotional protection and can not
help using it at this moment of profound stress and despair.

Disruptionsin describing an emotional event. One of our
most effective ways of regulating an emotional experienceis
through language. As we describe an event, recall the emo-
tions we fet at the time, and discuss the thoughts we were
having, we areintegrating this experience more fully, making
meaning of it. We are also engaging those structures in the
brain associated with regulation of emotion and behavior,
enhancing the connections between the emotional memory
and higher cortical processes. As we verbally examine our
emotions, thefedlings are simultaneously accorded aplacein
our conscious mental structure and tempered by thewordswe
assign them. Describing our feelings also alows others to
understand and validate our emotional experience, reducing
theisolation that otherwise may exacerbate our emotional dis-
tress.

Unfortunately, traumatic events are not easily described for a
variety of reasons. Description of these experiencesis likely
to evoke intolerably painful emotions and memories that the
survivor has been trying desperately (both consciously and
unconscioudly) to avoid. Also, traumatic events often engen-
der shame, due to the degradation and utter helplessness the
individual was subject to during victimization as well as the
socia stigma of victimization. Shame interferes with inter-
personal communication. Also, as discussed below, often the
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survivor will literally not have accessto many elements of the
experience, due to dissociation, biological factors (e.g., de-
creased cortical involvement, hippocampal cell death), and
other trauma-related phenomena that interfere with the inte-
gration of memory. For men, whose gender socialization de-
mands masculine virtues like emotional stoicism, power, and
control, disclosures of traumatic experiences (and theinevita-
bly associated emotionality) threaten their very gender iden-
tity, greatly reducing the likelihood of disclosure. Finally,
trauma victims often accurately perceive that others do not
want to hear about the horriblethingsthey havelived through.
They fear rejection, incredulity, and invalidation.

Disruptionsin our storage of emotional experience. The
intense emotions of traumatic experience also influence the
storage of traumatic memories. When we experience an emo-
tional event, we storeavariety of information about thisevent
inour minds. The sights, sounds, smells, tastes, feelings, sen-
sations, meaningsand interpretations of theevent areall asso-
ciated with each other and we are able to access each compo-
nent when we are reminded of an event. However, traumatic
experience overwhel msthisprocess, disrupting attentional and
organizational ahilities, so that componentsare not efficiently
integrated and stored in memory. Parts of the memory may be
fragmented or separated so that theemotionsare separatefrom
the thoughts, the pictures separate from the words, parts of
the event separate from each other, and the meaning of the
event may be distorted or nonexistent. This process of frag-
mentation may serve to reduce the overwhelming nature of
theevent at themoment of storage. However, it interfereswith
our ahility to make sense of and understand the event later,
further interfering with the development of flexible, adaptive
schemas. When something in the environment reminds the
survivor of the experience (e.g., asmell, avoice), only afrag-
ment of the experience may be recalled (e.g., theimage of a
face, afeeling of dread). The connections which would help
understand these responses may be absent, leaving the survi-
vor bewildered, frightened or angry, motivated by impulsess/
he cannot understand. For example, avictim hearsamalevoice
and experiences an overwhelming desire to strike out, with
little awareness that this impulse is not being motivated by
current experience, but is instead activated by unintegrated
memoriesof the past. For instance, the voice might sound like
his older brother’s, who anally raped him repeatedly during
childhood. However, his conscious experience might consist
only of thisimpulse to harm, out of fear or self-protection. In
the absence of the modul ating effect of understanding the con-
text of this impulse, i.e. accessing more elements of the
memory in order to helpidentify theimpul seashistorical rather
than current, he may act on his impulses (particularly given
that hisinhibitory abilities may not be fully developed dueto
development trauma) without any externally adequate cause.

Thelong-term impact of traumatic experiences. Traumatic
experiences disrupt the basic human processes of emotion,
cognition and physiology. When these disruptions are not
counteracted by equally powerful positive experiences (e.g.,
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exceptionally loving and supportive long-term rel ationships),
the conseguences are often extensive, and devastating. Reac-
tive, extreme, dysregulated functioning interferes with the
establishment of mutually satisfying relationships. Conversdly,
our ability to regulate our feelings and maintain adaptive
schemasis predicated on aminimal level of positive interper-
sonal relationships. Interpersona violence (particularly when
it originates from primary attachment figures) disrupts both
intrapersonal and interpersonal functioning, creating adebili-
tating cycle of biological, emotional, cognitive and relational
effects. Our interpersonal relationships are the foundation for
our membershipin society. We comply with the guidelines of
society because we can, and because of our sense of connec-
tion to the whole, our identity within the group. The disrup-
tion of basic regulatory abilities and the psychological foun-
dations for this sense of belonging pose atwo-pronged threat
to our ability to conform to society’ srules.

The traumatic legacy of pervasive dysregulation, alienation,
despair, terror, rage, and self-hatred resultsin ahost of devas-
tating sequelae. Traumatic sequelaearefar from static: efforts
to minimize one set of difficulties dicit a host of new prob-
lemsresulting in aconstantly changing picture, reflecting the
struggle to adapt. Trauma survivors commonly aternate be-
tween phases of over- and under-control, sometimes cycling
within an hour, sometimes over adecade or alifetime, reflect-
ing the different demands of trauma (to avoid versusto make
sense) Many aspects of survivors' actions are contradictory,
further compounding their difficulty understanding them-
selves, and our difficulty understanding them. We highlight
below two components of possible long-term reactions to
trauma that may particularly account for participation in ap-
parently inexplicable, destructive actions. They represent the
two poles of the dialectic of the traumatic legacy: intrusive
recollections and extreme, reactive emotionality versus end-
less, futile effortsto avoid and banish chronic, intolerable dis-
tress.

Reactivity and hypersensitivity to danger. A survivor of
severe trauma whose recovery has been thwarted lives in a
state of constant readiness. High levels of arousal and
hypervigilance, and schemas regarding the lack of safety in
theworld, combineto create astyle of processing information
that isexquisitely sensitiveto the slightest indication of threat
and often overlooks evidence of safety. Individuals may re-
spond to benign cues with hostility, preparing to fight and
protect themselves, and thus€licit hostile responsesfrom oth-
ers, exacerbating the situation. Heightened reactivity to trauma-
related cues compounds the risks associated with this style of
responding. A traumasurvivor may betriggered and find him/
herself in a state of alarm and readiness without understand-
ing why, and may react impulsively, uncontrollably, at times
violently and aggressively, because his’her reasoning ability
istemporarily diminished and short-circuited. Violent actions
areparticularly likely, both becausethey areanatural response
to feeling threatened, and because survivors are often raised
in extremely violent environments, learning that such actions
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areappropriate ways of responding to conflict or danger. Trau-
matized men may be particularly at risk for violent, aggres-
sive actions because anger is one of the few emotional outlets
permitted by their gender socialization. Violent actions are
also self-perpetuating, both because they elicit violent re-
sponses from others, confirming the perception of danger and
need for self-protection, and because they temporarily alevi-
ate the sense of helplessness and powerlessnessthat is so dev-
astating for trauma survivors. The factors that typicaly in-
hibit violent behavior (ability to reason and weigh options,
compassion for self and others, belief inasense of justiceand
meaning in the world) are often disrupted among these survi-
vors, so that a pattern of violence can easily be established
and maintained.

Avoidance effortswhich may mask traumatic symptoms.
One of the challengesto recognizing trauma-rel ated difficul-
tiesisthe fluctuating nature of symptoms and responses, and
the range of behaviorsthat serve to mask the traumatic etiol-
ogy of distress. The overwhelming, intense, horrible nature of
traumarrel ated thoughts, feglings, and images motivates el abo-
rate, complex efforts of avoi dance (usually without conscious
awareness of this goal). These effects are ultimately ineffec-
tive, except in masking the initial source of suffering. Even
when survivors display what we have come to accept as the
classic post-traumatic response — being bombarded with in-
trusive recollections, avoiding any situation reminiscent of the
trauma, chronically hyperaroused and irritable, detached and
numb — they experience periods of numbing and avoidance
inwhich the traumatic source may not be evident and the sur-
vivor may appear to be depressed without any obvious cause.

Concealment of atraumatichistory. The nost obvi ous ex-
aped efatstoquel thepand thetramaistheava d
acea dend o atraunatichistory. D scussi ng abousi ve ex-
peri ences tendstoacti vatethe associ a ed enati ons, oftenat
thesaelevd o intemsitywthwhichtheyverefirst experi-
enced. (Smptons anddi stresscomanlyintensifyinitialy
upond scl csire, extensi veresources areneededtofacilitate
thi s process [ see Hernan, 1997; Roth &Bat son, 1997, for
thoraughd scussi ondf thepracess of d sd csure]). Gtenthen,
survivors don't di scl ose event's and even deny t hemvihen
askeddrectly. Smatinesthislackdof discosureisddiber-
ae ned atedby sheneand| ack of trust. A ather tines, the
survi vor nay not have suffi ci ent consci ous accesstothe r
traunahistarytod scl ose, evenif they mght vart to.

Alcohol and substanceabuse. Other effortsto modulate dis-
tressareless straightforward. Drugs or a cohol are often used
as aform of self-medication in order to block post-traumatic
symptoms. Even survivors who have maintained sobriety for
decades now will confirm that the most effective, immediate
way of diminishing traumatic feelings is through substance
use. Given that dissociation and numbing are not completely
effective, survivors often turn to these more efficient means
of regulating their emotions and distracting themselves from
their memories. Unfortunately, the benefitsaretemporary, and
chronic substance use bringswith it ahost of other complicat-
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ing difficulties, including decreased attention to safety and
increasesin mistaking behavior, again increasing the chances
of further victimization. Socia isolation, particularly from
nonsubstance using family and friends, compounds feglings
of adienation and self-loathing. The financial strain of drug
use, coupled with inability to work (due to the entire post-
traumatic constellation of responses) increases the likelihood
of criminal behaviors.

Social isolation and disruptionsin inter personal relation-
ships Miny of the effects and | ong-ter mseguel ae of trauv
nat i c experi ence ve have d scussed hered srupt thesurvivar’ s
inepasod rd aiash . Just assustavewseintidlyd-
nni shes d stress but hes ahost of subseguent conpl i cati ors,
isdaionadinerpersond d stancecanbe nonentarily com
fortingfor atraumasurvi var. M ctins have experi enced hor -
rendous degradati onand pai nat the hands of anat her person,
theyarestrog ynati vatedtoava dinterpersord vl nerah | -
i ty and doi ng so sonewnat enhances thei r sense of safety and
pratection. Fedinglove or asense of comnecti onto soneone
dsedtenservesasatraunatic reninder, evoki ngahost of
caflicting inderddeentios. Isdaionada ragepro
tectsthenfromth s agony. Hwvever, theisd ationaddien
aionfuther eradesthei r sasedf sd f-varth, adthey camat
bani shthe nat ural hunan need for connecti on and conpas-
sion. Thesecaflictingneedsaddesiresresut ininconsi s-
tencyinther re aionships. Srvivars nay fl uct uat e bet veen
extrene, defiant i ndependence, and equal |'y prof ound depen+
denceandrelianceonathers. @ they nay i nsist that they
have no need f or anyone and consi stent |y act i nhostil e vays
thet esreatherswll keeptheir d stance, yet uncorsci ausly
hopethet soneonew ! | renain, wthstadthei r constart test-
ing, andshowthat they areinfact worthy of | ove. Viarki ng
wthsurvivors of extrenetraunarequi res i nmense pat i ence
and endurance. Vi needto accept that they cannat trust us
andbdieveveareontheir side, todosowu dbetoignore
the extersi ve experi ence pred cti ngaherwse, and vou d nake
themntd erad y vd nerad e, Hwvever, tertativetrust canbe
devel oped overtine, aslongasveare consi stert andforth
right and showoursd vestobedeservingd thet trust.

Self-destructive, suicidal and homicidal impulses. Themost
dramatic efforts to expel, diminish or expunge traumatic
memories and feelings come in the form of salf-destructive
actions like burning or cutting oneself, and, even more dra-
matically, serious suicidal attempts. Acts of self-harm are of -
ten clinically understood as attempts to distract from psycho-
logical suffering, or to reconnect, through pain, with one's
body after chronic, pervasive dissociation. The depth of suf-
fering and dearth of self-regard necessary for self-inflicted
pain to be experienced as arelief is monumental, and hard to
understand for those fortunate enough never to have experi-
enced it. Often this despair takes the form of an overwhelm-
ing desire to end the pain, and simply cease to exist. Some-
times, the rage toward those who have victimized becomes
intertwined with profound self-loathing, so that homicidal and
suicidal impulses become entangled, with the survivor feel-
ing driven to do anything to stop the pain and suffering they
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experience, to quell their endlessrage. Even homicide can some-
times be in part a self-destructive act. Often there is little re-
gard for one's own well-being or concern that incarceration
may follow. Also, sometimes homicidal impulsesare motivated
by adesireto kill what the survivor perceives asapart of him/
herself represented in another person. Also, injuring or killing
aloved one ultimately causes the survivor pain aswell.

Conclusion

Clearly, we can only provide a snapshot here of how a devas-
tating, severe traumatic history might effect an individual and
lead them to behave in destructive, dangerous, criminal ways.
Because traumatic events push us to the extremes, leading to
profound contradictions in our views of ourselves and others,
the legacy of trauma is a fluctuating, often inconsistent, ex-
treme way of responding to the world. Fortunately, many sur-
vivorsfind people and inner strengths aong the way that help
them devel op more positive forms of adaptation, never losing
or gradually regaining the ability to regulate their responses,
flexibly process information, and adaptively respond to their
environments. For those who do not, the patterns described
here can be self-perpetuating, with each iteration further di-
minishing the likelihood that alternative perspectives will be
adopted, that more effective forms of regulating emotions will
be established, that (perhaps most crucialy) positive relation-
shipswill be established. The apparent incomprehensibility of
many traumasurvivors' reactions, coupled with the waystheir
reactions mask the source of their distress, interferes with our
ability (along with their own) to understand their reactionsand
respond compassionately. By viewing their seemingly inexpli-
cable actions in the context of post-traumatic adaptation, re-
sponses become understandable and meaningful, profoundly
altering our perceptions of these individuals.
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Chapter 30: Breaking Through: Communicating
And Collaborating with the Mentally Il| Defendant

by Eric Drogin

The more elaborate our means of communication,
the less we communicate.
— Joseph Priestley (1733-1804)

INTRODUCTION

Functioning within asystem inured to spending hundreds of
dollarsan hour on specialized mental health expertise, many
criminal defense attorneys adopt a deferential, even disin-
genuous manner when compelled to comment on the behav-
ior of their own clients. “What do | know? |I'm not a psy-
chologist!”

For expert witnessesto wish they had adollar for every time
they heard this would be to ignore the fact that, of course,
they already do. Many dollars.

Aspersonally and financially gratifying asthisapproach may
be for the forensic psychological community, one inescap-
able fact makes it less than ideal for attorneys and the per-
sons they attempt to defend:

No matter what firm you join (to say nothing of working in
indigent defense systems), therewill never be enough money
to run every mental health aspect of each case by a mental
health expert or consultant.

Thismay never be more evident than during theinitial phases
of representation in cases where competency and sanity is-
suesare off thetable (and therefore, no funded mental health
expertise is forthcoming), important deadlines are looming,
and quite simply, you and your client are incapabl e of work-
ing together.

What is frequently overlooked in such cases is that the de-
fenseteam already has considerable expertise at itsdisposal.
Attorneys, investigators, and other staff persons have their
own varied life experiences upon which to draw. In addi-
tion, in a somewhat different way from their mental health
colleagues, they are themselves students (and, in the court-
room, teachers) of human nature, whose stock in trade al-
ready consists of identifying, explaining, and normalizing
the behavior of persons from every walk of life.

The purpose of thisarticle is not to turn defense team mem-
bers into diagnosticians or psychotherapists, but rather to
enhance their ability to communicate and collaborate with
certain types of mentally ill criminal defendants. Common
traits and recommended modes of interaction are identified
where clients may be affected by symptoms of depression,
mental retardation, paranoid personality disorder, bipolar
disorder, Schizophrenia, and substance dependence.
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Readerswill find frequent references to the Diagnostic and
Satistical Manual of Mental Disorders(DSM-1V).[1] While
some (but not all) of the diagnostic criteriaare identified for
each of the disorders listed supra (in considerably abbrevi-
ated form), these are not intended for use in “ruling in” or
“ruling out” the presence of aspecific mental illness. Rather,
they provide some very general examples of the sorts of ac-
tions, thoughts, or feelings defense team members may en-
counter when dealing with mentally ill clients.

DEPRESSION

According to the DSM-IV, persons suffering from a Major
Depressive Episode may display:

(1) depressed mood;

(2) diminished interest or pleasure

(3) weight loss;

(4) sleep disturbance;

(5) agitated or slowed movements,

(6) fatigue or loss of energy;

(7) feelings of worthlessness or guilt;

(8) concentration problems or indecisiveness; and
(9) thoughts of death or suicide. [2]

During aclient interview, depressed defendants may belist-
less, apathetic, and seemingly disinterested in the details of
their representation. Despite the fact that important deci-
sions must be made as soon as possible, they can adopt a
frustratingly indifferent attitude about counsel’s need for
information and advice in the face of rapidly approaching
deadlines. Often, the depressed defendant may dissolveinto
tears, seemingly incapable of taking an active rolein his or
her own defense.

For these and other reasons, the defense team may wonder
whether such persons are actually competent to stand trial.
Attorneys sometimes conclude — erroneously — that a client
must exhibit psychosis or mental retardation in order to be
incompetent. In fact, some severe forms of clinical depres-
sion can, in particular, render criminal defendantsincapable
of participating rationally in their own defense. [3]

Once the issue of trial competency has been resolved, the
defense team may still be left with aclient whose collabora-
tiveabilitiesareminimal at best. Key to establishing awork-
ing relationship with such persons is understanding what
cognitive behaviora therapists have termed the cognitive
triad: [4]

The cognitive triad consists of three major cognitive pat-

terns that induce the patient to regard himself, his future,
and his experiencesin an idiosyncratic manner ...
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Thefirst component of thetriad revolvesaround the patient’ s
negative view of himself. He seeshimself as defective, inad-
equate, diseased, or deprived. Hetendsto attribute his un-
pleasant experiences to psychological, moral, or physical
defect in himself. In his view, the patient believes that be-
cause of his presumed defects he is undesirable and worth-
less. Hetendsto underestimate or criticize himself because
of them. Finally, he believes he lacks the attributes he con-
siders essential to attain happiness and contentment.

The second component of the cognitive triad consists of the
depressed person’ s tendency to interpret his ongoing expe-
riences in a negative way. He sees the world as making
exorbitant demands on him and/or presenting insuperable
obstacles to reaching his life goals. He misinterprets his
interactions with his animate or inanimate environment as
representing defeat or deprivation. These negative misin-
ter pretations are evident when one observes how the patient
negatively construes situations when more plausible, alter-
native interpretations are available. The depressed person
may realize that his initial negative interpretations are bi-
ased if he is persuaded to reflect on these less negative al-
ternative explanations. In thisway, he can come to realize
that he has tailored the facts to fit his preformed negative
conclusions.

Thethird component of the cognitivetriad consists of a nega-
tive view of thefuture. Asthe depressed person makeslong-
range projections, he anticipates that current difficulties or
suffering will continue indefinitely. He expects unremitting
hardship, frustration, and deprivation. When he considers
undertaking a specific task in the immediate future, he ex-
pectsto fail. [5]

In other words, the depressed criminal defendant isnot merely
so “sad,” “miserable,” or “unhappy” that a preoccupation
with these emotionsis crowding out the desireto assist coun-
sel in developing a viable defense to his or her current
charges. Rather, clinical depression isinseparable from an
entrenched negative of one's self, situation, and prospects
that interferes logically with the desire and/or ability to in-
teract effectively.

Cognitive therapists have developed a series of labelsto de-

scribe these “Common Patterns of Irrational Thinking”:

(1) Emotional reasoning. A conclusion or inferenceisbased
on an emotional state, i.e., “I feel thisway; therefore, |
amthisway.”

(2) Overgeneralization. Evidenceisdrawnfrom one expe-
rience or asmall set of experiences to reach an unwar-
ranted conclusion with far-reaching implications.

(3) Catastrophic thinking. An extreme example of
overgeneralization, in which the impact of a clearly
negative event or experience is amplified to extreme
proportions, e.g., “If | have a panic attack | will lose all
control and go crazy (or die).”
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(4) All-or-none (black-or-white; absolutistic) thinking. An
unnecessary division of complex or continuous out-
comesinto polarized extremes, e.g., “Either | am asuc-
cess at this, or I'm atotal failure.”

(5) Shoulds and musts. Imperative statements about self
that dictate rigid standards or reflect an unrealistic de-
gree of presumed control over external events.

(6) Negative predictions. Use of pessimism or earlier ex-
periences of failure to prematurely or inappropriately
predict failurein anew situation. Also known as “for-
tunetelling.”

(7) Mind reading. Negatively toned inferences about the
thoughts, intentions, or motives of another person.

(8) Labeling. An undesirable characterization of a person
or event, e.g., “Because | failed to be selected for ballet,
| am afailure.”

(9) Personalization. Interpretation of an event, situation,
or behavior assalient or personally indicative of anega
tive aspect of self.

(10) Sl ective negative focus (sel ective abstraction). Unde-
sirable or negative events, memories, or implications
arefocused on at the expense of recalling or identifying
other, more neutral or positive information. In fact,
positive information may be ignored or disgqualified as
irrelevant, atypical, or trivial.

(11) Cognitive avoidance. Unpleasant thoughts, feelings, or
events are misperceived as overwhelming and/or insur-
mountable and are actively suppressed or avoided.

(12) Somatic (mis)focus. The predisposition to interpret in-
ternal stimuli (e.g., heart rate, pal pitations, shortness of
breath, dizziness, or tingling) as definite indications of
impending catastrophic events (i.e., heart attack, suffo-
cation, collapse, etc.). [6]

Realizing the source and nature of these irrational patterns
of thinking will help the defense team in determining the
best waysto impart and obtain critical information in antici-
pation of pending hearings and motions.

These clients should never be told that they are not feeling
what they claimto feel; nor should it simply be asserted that
they are “wrong” about their perceptions and predictions
concerning the case at hand.

Instead, counsel may elect to:

(1) Acknowledge the client’s current feelings.

(2) Point out that counsel hasworked with many personsin
similar situations, with similar feelings, while owning
that this is not, in and of itself, expected to make the
client feel better.

(3) Observethat counsel has managed not only to work with,
but to help other persons who have felt the same way.

(4) Indicate that counsel sees many aspects of the case a
certain way, and understands how and why the client
may currently see some aspects differently.

(5) Patiently review some of the issues, not arguing with
the client, but gently noting differences of opinion as
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they arise, suggesting that the client may cometo view
some perspectives differently upon later reflection.

(6) Reassuretheclient that counsel will revisit these issues
with the client when there has been some time for both
parties to consider them at length.

While detailed consideration of additional measures is be-
yond the scope of thisarticle, it isassumed that counsel will
attend to such usual issues as monitoring for suicidality,
obtaining clinical assistance whereindicated, and document-
ing prolonged difficulties in communication and collabora-
tion which may indicate that competency concerns have re-
surfaced.

MENTAL RETARDATION

Persons who have received a diagnosis of mental retarda-
tion will typically exhibit:

(1) significantly low intellectual functioning; and

(2) impairments in adaptive behavior. [7]

These difficulties must begin before the person reaches the
age of 18. The Intelligence Quotient (“1.Q.”) range associ-
ated with this condition is typically 70 or below, although
certain test-specific and other considerations may result in
such personshaving 1.Q. scoresthat are several pointshigher.

(8]

Oncethe presence of mental retardation hasbeen determined,
interviewing these criminal defendantstakeson asingularly
diagnosis-specific aspect. Mitigation experts have main-
tained that:

People with mental retardation tend to think in concrete and
liberal terms. Asaresult, they may not understand the mean-
ing of such concepts as plea bargain and waiver of rights.
One of the safest ways of communicating with people with
mental retardation isto use simplewordsin open-ended ques-
tions. Always ask questions that require them to explain
their reasoning. |f possible, have present asocia worker or
an individual who is close to the defendant to assist him or
her in interpreting what is being said and asked and to en-
sure that the defendant understands the process. [9]

This perspective has been echoed in recommendations of-
fered by clinicians, as well:

Informal clinical interviews with the client (when possible)
and informants who know the client well, such as parents,
teachers, and day program supervisors, typically initiate the
diagnostic process and precede structured assessment pro-
cedures. [10]

Although counsel will attempt to converse at a level most
likely to be understood by the defendant with Mental retar-
dation, this should not be taken as advice to speak with such
persons as if they are children. According to core training
resources in the field of psychiatry:
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[T]heinterviewer should not be guided by the patient’ smen-
tal age, which cannot fully characterizethe person. Amildly
retarded adult with a mental age of 10 is not a 10-year-old
child. When addressed as if they were children, some re-
tarded people becomejustifiably insulted, angry, and unco-
operative. Passiveand dependent people, alter natively, may
assume the child’ s role that they think is expected of them.
In both cases, no valid [information] can be obtained. [11]

The defense team should also remain aware that they are not
the only persons interested in obtaining information from
the client with mental retardation:

Keep in mind that the defendant may be unfamiliar with the
jail setting and will find themselves wanting to talk to any-
one. If possible, counsel should obtain a court order to pre-
vent the prosecution from contacting the defendant.

Many prosecutors send police personnel, investigators, or
psychologistsinto thejail tointerview the defendant. In most
cases, a defendant with mental retardation will talk to these
people, and may make false statements and admissions ...

People with mild mental retardation often have significant
difficulty coping and adapting. Skills such as communica-
tion, socialization, and functional academic abilities usu-
ally are quite limited. These skill deficits limit their ability
tointeract with their lawyer and to fully understand the sig-
nificance of their Miranda rights.

Thisisespecially problematic because defendants with men-
tal retardation may waive their rightsto remain silent or to
speak with alawyer, infavor of talking with interrogatorsto
please them. Given this tendency, characteristics such as
acquiescing to thosein authority may hinder effortsto learn
the truth. [12]

Because of thelikely presence of suggestibility, counsel must
be careful not to “ lead” criminal defendants into mislead-
ing statements about past or present behaviors, feelings, and
attitudes. The same dynamics that defense attorneys are
concerned will impair a client's Miranda protections may
also burden the defense team with bogus information that
will frustrate attempts at competent representation. [13]

PARANOID PERSONALITY DISORDER

A primary concern in working clients with a paranoid per-
sonality disorder isthat they not be confused with those suf-
fering from afull-blown Delusional Disorder (characterized
by “non-bizarre delusions’ that nonethel essrepresent abreak
from redlity). [14]

Persons with the contrastingly non-psychotic, albeit clini-
cally significant paranoid personality disorder may:

(1) suspect that others are exploiting, harming, or deceiv-
ing them;
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(2) doubt the loyalty of their acquaintances;

(3) avoid confiding in others;

(4) perceive harmless behaviors as threatening;

(5) bear agrudge;

(6) misinterpret neutral remarks as character attacks; and
(7) suspect spouses or partners of infidelity. [15]

Predictably, building a professional relationship with such
clientsis fraught with complications. While criminal pros-
ecutions occur in the context of an adversary system, defen-
dantswith aParanoid personality disorder may seem unsure
about which side of that system counsel isactually on. Any
indication that the defense team is less than fully prepared
and supportiveislikely to beinterpreted as an expression of
indifference, a heedless dlight, or even an outright declara-
tion of contempt.

Once again, cognitive behavioral therapists have provided
the most cogent description of theissues at play in develop-
ing a professional understanding with such individuals:

Thefirstissue...isestablishing aworking relationship. This
obviously isno simple task when working with someone who
assumes that others are likely to prove malevolent and de-
ceptive. Direct attempts to convince the client to trust the
therapist arelikely [to] be perceived by the client as decep-
tive and therefore are likely to increase the client’s suspi-
cions.

The approach that proves most effective is for the therapist
to openly accept the client’ s distrust once it has become ap-
parent, and to gradually demonstrate hisor her trustworthi-
ness through action rather than pressing the client to trust
him or her immediately. [16]

A similar dynamic comes into play when the would-be col-
laborator is an attorney or investigator instead of atherapist
or mental health counselor. Overt attempts at ingratiating
oneself are likely to be interpreted quite negatively, while
steadily building a track record of responsiveness and reli-
ability islikely to advance the professional relationship sig-
nificantly.

After al, individuals with a paranoid personality disorder
arecharacterologically inclined to be suspiciousand distrust-
ful, but this need not be dominant substance or conclusion
of every interpersonal contact. Thishaving been said, how-
ever, defense team members should remain aware that set-
backs are likely to occur from time to time, now matter how
assiduously the trust relationship may have been cultivated.

[17]

Regarding additional details of fostering collaboration and
communication with these defendants over time:

It isthen incumbent on the therapist to make a point of prov-
ing his or her trustworthiness. This includes being careful
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only to make offersthat he or sheiswilling and able to fol-
low through on, making an effort to be clear and consistent,
actively correcting the client’s misunderstandings and
misperceptions asthey occur, and openly acknowledging any
lapses that do occur.

It is important for the therapist to remember that it takes
timeto establish trust with most paranoid individualsand to
refrain from pressing the client to talk about sensitive
thoughts or feelings until sufficient trust has been gradually
been established ...

Collaboration is aways important ... in working with para-
noid individuals. They are likely to become intensely anx-
iousor angry if they feel coerced, treated unfairly, or placed
in a one-down position ...

This stress can be reduced somewhat by focusing initially
ontheleast sensitivetopics ... and by discussing issuesindi-
rectly (i.e., through the use of analogies or through talking
about how “ some peopl€”’ react in such situations), rather
than pressing for direct self-disclosure. [18]

Patienceis not the only virtue taxed by interacting with such
clients. Somewhat counterintuitively in comparison to how
they at least attempt to deal with many other defendants,
members of the defense team must also be prepared to
downplay the degree of shared insight, closeness and identi-
fication they express with the persons they attempt to assist
in these cases:

[ O] ver zealous use of inter pretation — especially inter preta-
tion about deep feelings of dependence, sexual concerns,
and wishes for intimacy — significantly increase [these] pa-
tients' mistrust ...

At times, patientswith paranoid personality disorder behave
so threateningly that therapists must control or set limitson
their actions. Delusional accusations must be dealt with
realistically but gently and without humiliating patients.

Paranoid patients are profoundly frightened when they feel
that those trying to help them are weak and helpless; there-
fore, therapists should never offer to take control unlessthey
arewilling and able to do so. [19]

SUBSTANCE DEPENDENCE

According to DSM-1V, persons who have become depen-

dent on any of arange of substances (including a cohal, co-

caine, and others) may share several of the following expe-

riences:

(1) tolerance (needing more to become intoxicated, or not
getting as intoxicated with the same amount);

(2) withdrawa symptoms;

(3) consuming more, and for a longer time, than intended;

(4) failed attemptsor persistent desireto minimize consump-
tion;
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(5) increased time spent in obtaining or recovering from
the substance in question;

(6) giving up social, occupational, or recreational activi-
ties, and

(7) continuing to consume despite knowledge that there is
aproblem. [20]

Several inquiries have proven useful in avery basic, genera
screening for the presence of alcoholism. One of the most
simple and straightforward of these is the CAGE question-
naire:

CAGE provides a mnemonic device for the exploration of
the following areas: Cut down: “ Has a doctor ever recom-
mended that you Cut back or stop the use of alcohol?” An-
noyed: “Have you ever felt Annoyed or angry if someone
commentsonyour drinking?” Guilt: “ Havetherebeentimes
when you' ve felt Guilty about or regretted things that oc-
curred because of drinking?” Eye-opener: “ Haveyou ever
used al cohol to help you get started in the morning; to steady
your nerves?” [21]

Often the substance-dependent defendant isfirst encountered
in the throes of withdrawal from chronic intoxication. The
best strategy is to reschedule planned interviews, seeking a
continuance on this basis if necessary. Not only will ques-
tioning at this juncture provide questionably reliable infor-
mation and planning; it may also engender considerable re-
sentment on the part of clients who will find it difficult to
forget that defense team members chose such an inoppor-
tune time to put them through their paces.

“Withdrawal” is likely to be marked by considerable pain
and psychologica disturbance. [22] This is distinct from
the longer-term process of “recovery,” which involves,
among other aspects, the gradual return of the central ner-
vous system to an approximately pre-morbid level of func-
tioning. In the case of long-term alcohol dependence, this
component of “recovery” is generally estimated to take be-
tween 9 and 15 months. [23]

While the incorporation of direct interviewing assistance
from family members has been identified as a useful tech-
nigue in devel oping arelationship with defendants with, for
example, mental retardation, it may become a “two-edged
sword” in working with substance-dependent criminal de-
fendants:

Addicts have most likely been hiding their problems from
other family membersfor along time, perhapsyears. They
may have been draining family finances to support their
habits, often unbeknownst to anyone else. In some cases,
this has gone on with the knowledge of other family mem-
bers, who have chosen to ignore the problem.

When the“ truth comes out” in the course of litigation, feel-
ings of guilt and betrayal on both sides add fuel to already
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simmering resentments. Children reflect on how they have
been deprived in the service of someone else’ s addiction, or
identify with a neglected or abused parent. Spouses express
additional distress at the thought of how their children’s
upbringing and educational prospects were impaired as a
result of a partner’s addictive behavior. [24]

Defense team members need to take special care to gain a
full understanding of the addicted client’s comprehensive
legal situation. These persons often lead chaotic personal
lives, arelikely confused, and frequently have difficulty with
trust issues, in a fashion seemingly similar to persons with
paranoid personality disorder. [25] It isagood ideato go
down a full list of potential problems with these persons,
conveying at all times the understanding that these are situ-
ations which might occur with anyone, and that it is stan-
dard procedureto make surethat “ al the bases are covered.”
[26]

Comprehension difficulties are a significant issue in these
cases. [27] While deficits are typically not as profound nor
as pervasive as those encountered with criminal defendants
with mental retardation, they may still provide a substantial
barrier to collaboration and communication:

Smply put, the addicted client may not under stand what you
are saying. He or she may be sleep deprived, hung over, or
acutely intoxicated. Theremay belingering effects of chronic
substance abuse, and even permanent organic impairment.
It follows that the addicted client who has been technically
sober for sometime may still have significant difficultieswith
memory and logical processing.

These deficits may be difficult to detect at first, as long as
the addict can keep interactions at a social level that does
not require complex reasoning ...

In order to servetheclient better, attorneys can also make a
point of cycling back to earlier conversations, revisiting spe-
cific comments and information to make sure that clients
have been following along. [ trategic planning should pro-
ceed in alogical and stepwise fashion ... [28]

Thetrademark attitude (and primary psychological defense)
of the addict isdenial. [29] Defense team members should
not be surprised when addicted clients resolutely refuse to
acknowledge aspects of their caseswhichwould seem readily
apparent to anyone else:

This situation can complicate the attorney-client relation-
ship fromits inception. Necessary data gathering is ham-
pered from the beginning. Attorneys are unsure what cli-
ents cannot remember, and what they are simply unwilling
to recall. What might appear to be evasiveness (or even
outright duplicity) on the part of addicts may be explained
by their ingrained inability to face certain aspects of their
past and present lives.
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Patienceisthekey in dealing with thissituation. That isnot
the samething asacquiescence; clientsneedtolearnasearly
as possible that attorneys have duties that they must per-
form, and information that they must obtain. To the extent
possible, attorneys need to schedule sufficient time to draw
out the addicted client and work through areas of obvious
denial. Theassistance of a therapist consultant may be par-
ticularly useful at this juncture. [30]

SCHIZOPHRENIA

Criminal defendants who have received a DSM-IV diagno-
sisof schizophreniawill often endure some or al of thefol-
lowing:

(1) delusions;

(2) halucinations;

(3) disorganized speech;

(4) disorganized or catatonic behavior; and

(5) social or occupational dysfunction. [31]

Clearly, an active phase of this disorder will probably ren-
der a client incapable of effective collaboration and com-
munication, likely make him or her incompetent to stand
trial, [32] and perhaps have prevented him or her from pos-
sessing the requisite mental status for criminal responsibil-
ity. [33]

In those cases where psychotic symptoms are currently in-
active, and thus at least temporarily in “remission,” the de-
fense team may be able to obtain useful information from
criminal defendants, in addition to forming at least the basis
for aworking professional relationship.

Similar to difficulties encountered with persons diagnosed
with a paranoid personality disorder, those subject to the
vicissitudes of Schizophrenia may be prone to overreact to
seemingly innocuous remarks and comments, even as more
florid aspectsof thisillnessare not readily apparent. From a
classic reference designed for the families of persons with
schizophrenia:

Interpretations of this kind may indeed increase the anxiety
of the patient and hasten a new psychotic episode ...
[h] owever, distanceisnot desirable either and does not pro-
mote rehabilitation ...

A question that comes up quite frequently is the following:
Should the recovering patient be told the truth when some
terrible event (sudden death or the diagnosis of a serious
disease) occurs...?

Certainly we do not want to lie to patients or anybody else.
However, thereisa good time and a bad time for telling the
truth. Sate hospital psychiatrists used to insist that no ill
effects have ever resulted from the revelation of bad news.
They were referring to a group of patients who, in addition
tobeingill, often lived in a state of alienation aggravated by
the environment.
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Many of these patients were not able to express their emo-
tions. Anapparent insensitivity should not beinterpreted as
imperviousness. Even a catatonic schizophrenic who seems
insensitive and immobile like a statue feels very strongly. A
volcano of emotions is often disguised by his petrified ap-
pearance.

With the recovering schizophrenic we find ourselves in a
completely different situation. Heis very sensitive ... and
would not forgiverelativesfor not telling himthetruth. And
yet knowing the truth may be detrimental to himwhen heis
still unstable and still struggling to recover fully his mental
health.

The patient has to be prepared gradually and eventually be
told the truth when he has already anticipated in his own
mind its possibility and the methods of coping with it. [34]

Does this sound complicated? Somewhat internally contra-
dictory? More than someone would want to attempt on his
or her own, or even with the assistance of agroup of profes-
sional colleagues? Schizophreniais a diagnosis apart, in-
volving such high stakes and potentially volatile reactions
that extreme caution iswarranted when considering any sig-
nificant interaction.

Guidance materials for psychiatrists further underscore this
perspective, while lending some practical tips for working
with Schizophrenic clients that generalize to other profes-
sional endeavors:

Therelationship between cliniciansand patientsdiffersfrom
that encountered in the treatment of nonpsychotic patients.
Establishing a relationship is often difficult. People with
schizophrenia are often desperately lonely, yet defend against
closeness and trust; they are likely to become suspicious,
anxious, or hostile or to regress when someone attempts to
draw close.

Therapists should scrupulously observe a patient’ s distance
and privacy and should demonstrate simple directness, pa-
tience, sincerity, and sensitivity to social conventionsin pref-
erence to premature informality and the condescending use
of first names. The patient islikely to perceive exaggerated
warmth or professions of friendship as attempts at bribery,
manipulation, or exploitation.

In the context of a professional relationship, however, flex-
ibility is essential in establishing a working alliance with
the patient. A therapist may have mealswith the patient, sit
on the floor, go for a walk, eat at a restaurant, accept and
give gifts, play table tennis, remember the patient’s birth-
day, or just sit silently with the patient.

The major aim is to convey the idea that the therapist is

trustworthy, wants to under stand the patient and tries to do
so, and hasfaith in the patient’ s potential asa human being,
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no matter how disturbed, hostile, or bizarre the patient may
be at the moment. [35]

BIPOLAR DISORDER

Although it is, of course, clinically distinct from other
forms of mental illness, bipolar disorder callsfor aninter-
personal approach that mirrors to a considerable extent
the adaptive procedures employed by defense team mem-
berswhen encountering clientswith other psychiatric con-
ditions.

Persons with bipolar disorder may be prey to dramatic fluc-
tuation between manic episodes of seemingly unrestrained
agitation and energy on the one hand, and almost catatonic
periods of depression on the other. [36]

Similar to overtly psychotic phases of schizophrenia and
profoundly debilitating manifestations of major depression,
the criminal defendant with bipolar disorder may present as
incompetent to stand trial or lacking in criminal responsibil-
ity [37] when experiencing the extreme manifestations of
either affective component of thisillness.

The defense team may be able to obtain important factual
material, and forge some degree of cooperative bonding,
between more dramatic changesin the client’ soverall mood
and accompanying behavior. In general, thisis more likely
to occur when aclient isless depressed and more energetic,
although a counterproductive irritability may characterize
the later phase of hisor her illness.

Key to the success of such encounters is a recognition that
progress will be episodic. Considerable ground is likely to
be lost when a fully realized manic episode eventually en-
sues. Contrastingly, therewill likely be periods during which
the patient’s mood appears to balanced that no mental ill-
nessis readily apparent. [38]

If interaction must be sustained during intermittent depres-
sive stages of bipolar disorder, the approach will likely be
substantially similar to that described supra for afree-stand-
ing case of major depression.

CONCLUSION

Attorneys, investigators, and other defense team members
will encounter amyriad of mental conditionsintheir clients.
While they are not encouraged to diagnose or treat mental
illness, they are frequently compelled to interact with af-
flicted criminal defendants without the assistance of mental
health professionals. When this occurs, there are various
approachesto collaboration and communi cation that are spe-
cific to certain pre-identified diagnoses.

While they may not always be in a position to express their
appreciation directly, clientswill always benefit when legal
services are delivered with consideration for (and adapta-
tion to) the individual’ s unique personal circumstances.
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Chapter 31: Sample Testimony of Forensic Social Worker

CAROL GOOD, MsSW -

D RECT EXAM NATI ON

by B nielews
mmorveal th v. Randy Hai ght, Gapital Gase

INTRODUCTION
CREDENTIALSAND
EMPLOYMENT HISTORY

METHODOLOGY

HER FACTUAL BASIS: WHAT SHE
REVIEWED WHO SHE TALKED TO

INTRODUCTION OF THE SOCIAL HISTORY
AND TIMELINE

THE MARRIAGE WASA BAD ONE

RANDY’'SFIRST FIVE YEARSOF LIFE

HAIGHT HISTORY: 1957 - 1959

HAIGHT HISTORY: 1959-1964

THE DECISION TO PLACE RANDY BACK
WITH MOTHER, BETTE HAIGHT

THE MANNER IN WHICH RANDY'S
FAMILY SHAPED AND DISTORTED HIM

THE APPROPRIATENESS OF THE SOCIAL
SERVICESINVOLVEMENT IN THISCASE
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INTRODUCTION
1) Name and address.
2) Present occupation.
Associate Professor of Social Work at EKU.
3) What courses do you teach?

Introduction to social work and junior and senior
field placements.

4) What other positions do you have at EKU?
" Coordinator of Field Placement.

" Consultant/Trainer for the Training Resource Cen-
ter Project.

" Consultant to Social Service Dept. at Pattie A. Clay
Hospital in Richmond.

5) Where else are you employed?

Work part-time as a social worker for Hospice.
6) What was your involvement in this particular case?
7) Why did you become involved?
8) Who is paying for your time?

CREDENTIALSAND
EMPLOYMENT HISTORY

1) Describe your education for the jury?

“BAin sociology at Colby College.
“MSWfrom UK in 1983.

2) What professional licenses do you hold?
Certified Social Worker.

3) What jobs have you held since first becoming a social
worker?
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" 1966—food stamp dligibility worker.
" 1967-1970—service worker.

" 1970-1974—senior social worker.

" 1974-1984—field office supervisor.
" 1985—began to teach at EKU.

4) What were your job duties as a senior socia worker?
5) What were your job duties as afield office supervisor?
6) How often have you rendered testimony?

a) Onwhose behaf have you usualy testified?
b) Onwhat issues?

METHODOLOGY
1) What isasocial worker?
2) What isafamily and children’s services socia worker?

3) What training doesasocial worker havein ng fami-
lies and the effects of families on individualswithin
the family?

4) How often did you assess families?
5) How often did you deal with troubled families?

6) How often did you make decisions about troubled fami-
lies?

7) What opinions have you offered in the past for courts?

HER FACTUAL BASIS:
WHAT SHE REVIEWED WHO SHE TALKED TO

1) What did you review in preparation for this case?

" Records from the Methodists Children’s Home in
Worthington, Ohio.

" Records from the Franklin County, Ohio Child Welfare
Board.
" Records from the Ohio Public Schools.
" RecordsfromFranklin County Children’s Services.
" Recordsfromthe Franklin County Domestic Court.
" Psychological reports.

2) Who did you talk with?

" Randy Haight

" Lana Walker

" Sam Walker

" Bette Smith

" Thornton Haight
" Karen Sue Rice
" Eugene Haight
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INTRODUCTION OF THE
SOCIAL HISTORY AND TIMELINE

1) What isasocial history?

2) Based upon your work, were you able to develop asocia
history of Randy Haight?

3) Does this socia history accurately reflect Randy’s early
history?

MOVE THE ADMISS ON OF THE SOCIAL HISTORY —(do
not giveto jury at the time)

4) 1 would like to show you atimeline of the Haight family.
a) Haveyou reviewed this before?
b) Doesit fairly and accurately reflect the chro-
nological history of the Haight family?

MOVE THE ADMISSON OF THE TIMELINE — (do not
givetojury at thetime)

THE MARRIAGE WASA BAD ONE

1) When were Bette and Thornton Haight first married?

1947.

2) What do the recordsreflect regarding the marriage between
Thornton and Bette Haight?

The marriage was unstable and emotionally disrup-
tive.

3) What evidence of family violenceduring thefirst few years
of marriage isthere?

According to Bette, Thornton Haight beat her shortly
after they were married, and lost the pregnancy.

4) When did the Haight family first come to the attention of
the authorities?

In 1950 the Haight family was first investigated by
Social Services.

5) What weretheissuesthe Haightsbrought beforethe court?
Alcohol abuse, physical abuse, and infidelity.

6) How did the Haights relate to their children?
They used the children to manipulate each other.

7) Were the Haights capable of raising children?

" No—therecordsindicatethat they were* incapable
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of assuming responsibility for the care of the chil-
dren.”

" Recordsreflected in CWB Haight Family History,
p. 10 that: “ neither Mr. or Mrs. Haight will ever be
able to make a homefor their children. Mr. Haight
is too unstable and dependent himself and is actu-
ally not interested in his boys...Mrs. Haight...isun-
able actually to provide a suitable emo-tional and
physical environment for these boy.

RANDY’SFIRST FIVE YEARSOF LIFE

1) Randy was born in 1952?

Yes.

2) 1 would like to focus on Randy’ s first four years of life.
What are the important developmental issues during that
period of hislife?

The opportunity to develop trust in others; the abil-
ity to accept limits on behavior and to develop self
control.

3) How doestrust develop in the young child?

Through the responsiveness of the caregiver to the
needs of the child, and the ability of the caregiver to
supply affection, physical sustenance, and consis-
tent love and care.

4) What dotherecordsreflect regarding Thornton and Bette' s
responsiveness to the needs of Randy, and their ability to
supply affection, physical sustenance, and consistent love
and care?

5) How doesachildlearnto accept limitson behavior and to
develop self control?

Through a sense of concern and love expressed by
the caregiver, and by the caregiver meeting the
child’s physical and emotional needs.

6) What do the records reflect regarding whether Randy’s
parents expressed a sense of concern and love, and met
hisphysical and emotiona needsduring thefirst four years
of hislife?

" Few meal s were cooked.

" No housekeeping standards were kept.

" They were sometimes left without adult supervi-
sion.

" The house was full of garbage, spoiled food and
feces.

7) What do the records reflect and what did you learn re-

garding family violence between mom and dad during
these years?
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The parents were often angry with each other and
fought often both verbally and physically.

8) What isthe importance of this?

9) What kind of parents were Thornton and Bette to Randy
and his brothers during thefirst 5 years of Randy’ s life?

They were emotionally immature and unable to put
their children’s needs before their own.

HAIGHT HISTORY: 1957-1959

1) What occurredin 1957 that had a seriousimpact on Randy
and his family?

" His mother developed mental problems and was
admitted into the hospital.

" Thornton appeared in court to complain that she
was not feeding the children.

" Bette began to complain about an affair Thornton
was having with Betty Conley.

" Thornton filed for divorcein thisyear.

2) Asaresult of these problems, what happened to Randy?
" On 5/6/58 Randy was taken out of the home and
taken to Franklin Village on an Emergency Court
Order.
" On 6/6/58 he was committed to the Child Welfare
Board.
" On 8/20/58 he was admitted to the Meth-odist’s
Children’s Home in Worthington, Ohio.

3) What happened to Randy’ s brothers?

They were also taken out of the home and placed in
the Methodist’s Children’s Home.

4) Upon Randy’ sadmissionto MCH, how was he described?

Rambunctious, nervous but appealing, with little concept
of authority and limits.

5) What was the parents response to their children being
taken away?

They continued to battle with each other and to use
the children to manipulate each other.

6) Canyou give us an example of this manipulation?

Bette hit thekidsand threw themagainst the car when
Thornton threatened to leave.

7) How often did Randy’ s parentsvisit him during thistime?
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Fooradically—sometimes Randy did not seehismom
and dad for 8-9 months.

8) What effect did all of these problems have on Randy’s
school ?

He had to repeat thefirst grade and the third grade.

9) What do the records reflect regarding Randy’ s reaction
to ahome visit after Christmas of 1958?

Ms. McMillian notes in transfer summary on 5/13/
59 that Randy was rocking, having night sweats,
excessively mastur bating, anxious, tense, destructive,
and unable to work in school.

10) What are the important devel opmental issues for a child
from 5-7 years of age?

A child wants to find out what he can do and whom
he should be like; they imitate adultsand learn from
these role models.

11) How did what occurred during 1957-1959 effect these
developmental milestones for Randy?

The insecurities and inconsistencies of his parents
did not provide positive behaviorsto imitate.

12) What wasthe effect of hisremoval from the homeon his
development?

" It represented a disruption of hisbonding and cre-
ated fear, anxiety, and insecurity.

" Themany separations created problemsassociated
withtrust, security, and a sense of belonging; all that
was familiar was removed.

HAIGHT HISTORY: 1959-1964

1) What happened during these years?

Chaosand disruption resulting froma seriesof place-
ments.

2) When was Randy first placed in afoster home?
September, 1960.

3) How successful was this placement?
Bette opposed it and went to court to get Randy back.

4) What was the reaction of the CWB and MCH?

They strongly opposed placing Randy back with
Bette; they said his very future was at stake.
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5) What did the court do?

Placed Randy back with mom.
6) How long did he stay?

Just a few months.
7) What happened?

Thornton complained that Bette was neglecting
Randy and he was taken back to the MCH.

8) What evidence of neglect was there?

" She took her 8 year old to work at night and he
stayed in the car with her.
" Shefailed to send himto school.

9) How did he do in school?

" He failed the 3rd grade; could not even tell time
until he was 10 years old.

" He went to many schools; frequent moves affected
his ability to keep up.

10) How long did he stay in MCH?
Until December of 1961.

11) Where was he placed then?

Sires foster home.

12) How many placements were there during these years?

Hewasin 9 placementsin 2 years.

13) How was Randy treated in these placements?

" Thereis some evidence of sexual abuse.
" There is some evidence of being placed in closets
asaformof discipline.

14) What are the reactions of children when they have sig-
nificant losses?

15) What should be done when children are suffering losses?

16) What can be anticipated if loss and separation are not
dedt with?

" The child will have difficulty developing relations,
developing trust.

" The child will act out in patterns of passive or ag-
gressive behavior.

" Thisacting out will extend over into adulthood.
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17) What did Randy lose during these years?

Family, clothes, toys, room, familiarity of surround-
ings, teachers, peers.

18) From the records that you reviewed, what was done in
this case to adjust to these losses and to deal with the
feelings Randy was having?

19) What effect did this failure to dea with separation and
loss have on Randy as he developed from achild into an
adult?

20) What are the other important developmental issues dur-
ing these years?

A development of accomplishment or failureand in-
adequacy.

21) How did thedisruptions of thesefive years effect Randy?

" Randy did not feel he was successful; he always
felt rejected.

" The many disruptions contributed to feelings of
rejection and inadequacy.

" Hedid not feel loved.

" He became and insecure and potentially angry
child.

THE DECISION TO PLACE RANDY
BACK WITH MOTHER, BETTE HAIGHT

1) What progress did Randy make in foster home?
" He had settled down and was no longer the anx-
ious and upset child he had been.
" He had learned to live in a family setting with re-
spect for each member’ srights.
" He had responded well to the love, affection, and
realistic limitationsimposed.

2) What did CWB decide to do with Randy?
They placed him back home.

3) Inyour opinion was this an appropriate decision?
" Thiswasatypical decisioninthesenseof tryingto
keep families together as much as possible.
" There was no evidence that Bette was prepared to
deal with two children at this point.

THE TEENAGE YEARS
1) When was Randy placed back in the Haight household?

In August of 1964.
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2) Who was there?
Bette, Eugene, and Rick.

3) What do the records reflect about the parenting provided
by Bette during those years?

" Bette set no limits; she was more like one of the
children.

" Bette was at the restaurant during the day, and out
with boyfriends at night.

" Thereislittle evidence of parental contral.

" The family was chaotic and disorganized.

" House was described asin a shambles.

4) What behavior problems devel oped?

" Rick stole BB guns, and Randy accompanied them.
Thesewereused to shoot out 18 windowsinthehome.
" The boys completely destroyed a home they were
living in.

" Truancy in school.

" Acts of delinquency.

5) What was the response of the CWB?

" They noted the family was deteriorating.

" They noted in the Haight Family History at p. 16
that she“ cannot give of herself emotionally at all to
thechildren. She continuesto upset thechildren regu-
larly by going with numerous men, staying out late
at night, sometimes not returning at all.”

" By 1966 CWB decided to place Randy back at MCH.

6) What happened?
When Randy resisted, they left him at home.

7) What other placements were there during these years?
Franklin Village.

8) How often did Randy run away from home?

Many times to his father’s, usually in the summer
months.

9) How did Randy do in school ?
" Very poorly.
" Often truant.
" Missed half of school in 1966-1967.
" Described as hyperactive; problemswith attention
“ defect.”
" By 16, heread at a 4th grade level.
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10) When did Randy drop out of school ?
When he was sixteen.

11) What evidenceistherein the records of sexual abuse dur-
ing these years?

Sexual abuse occurred earlier; at 15, hewas abused
by an adult named Tiny.

12) What was the effect of this on Randy?

" Another example of the abusive environment and
lack of supervision.
" It was one of the only ways he felt loved or ac-

cepted.
13) When did Randy try living with his father?

Many summers; in Oct. 1968 he moved there.
14) Was that successful ?

Randy moved back to Columbusin May of 1969 af-
ter Thornton refused to feed and clothe Randy.

15) When was Randy married during these years?

He was married to Diane Fraley when he was 16;
they divorced one year later.

16) Were any psychologicals performed during this time?
1967 by Dr. Gussett.

17) What were the important findings he made?

“T721Q.

" Lack of intellectual development was due to the
negative influences of emotional factors.

" Randy said he knew of no one who loved him.

“ When confronted with stress, Randy was said to be
capable of unpredictable behavior.

" Described as impulsive and capable of acting out
emotional reactions without much contral.

" Attention defect and hyperactivity.

" Overwhelmed by feelings of inferiority.

18) What did the report indicate about his home life?

" It offered him little in the way of psy-chological
warmth. Thisboy has strong feelings of rejectionand
feels that his home has seldom offered him much in
the way of security...appears to have never had a
close satisfying relationship with any adult figure.
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19) What did the report indicate about his ability to control
himself?

" He was said to have little control of his emotions.
This boy has a very low tolerance for frustration,
and his perception of reality suffers due to the pres-
sure of internal needs.

" When “ he cannot withdraw from stress, he loses
his ability to exercise judgment and is capable of
unpredictable and acting out behavior.

20) What was the psychologist’s recommendation?
“ A well structured environment where he can de-
velop close, intimate relationships with warm and
understanding adult figures. He especially needs
contact with a strong adult mal efigurewho can serve
asamodel for himto identify with.

21) What kind of education was recommended?
Foecial classes.

22) Whenwas Randy released from hiscommitment to CWB?
1970.

23) What aretheimportant devel opmentadl issuesof theteen-
ageyears?

The success or failures of the earlier developmental
stages are played out.

24) What isyour analysis of what happened with Randy?
Thedéficitsin parenting, affection, stability and nur-

turing throughout his early life werereflected in his
behavior.

THE MANNER IN WHICH RANDY'SFAMILY
SHAPED AND DISTORTED HIM
1) What is a healthy family?

2) What istheimportance of the family to the devel opment
of theindividua ?

3) What does a family do for a child in terms of develop-
ment of personality and mental health?

4) What does a family do for a child in terms of consis-
tency, security and stability?
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5) What is the families' role in terms of limit-setting of a
child?

6) What isthe families' rolein terms of giving and accept-
ing affection?

7) What effect does the lack of normal nurturing such as
feeding, clothing, cleaning have upon children?

8) What isyour analysis of Randy’s family? How healthy
or unhealthy wasit?

9) How did Randy’s family help form him?

10) Describe the quality of the parenting that you found in
these records?

a)  What kind of mother was Bette Haight?
b) What kind of afather was Thornton?

11) Describe the effect of Randy’ s family on him in terms of:

a) Consistency
b)  Security

c) Limitsetting
d) Affection

€) Provision of physical needs
12) How hasRandy’ sfamily contributed to hisfeelings about
himself?

13) What effect did theintra-family violence have on Randy?

14) What effect did Randy’s mother’s mental illness have
on his development?

15) Whatisyour opinionregarding why al threeHaight boys
have been in prison, but their half sister has not been?
16) What effect did being taken away from his family have
on Randy?

What isthe significance of Randy being in foster homes
and achildren’ shomefrom his5th through his 12th birth-
days?

17)

18) What wasthelevel of neglect and abuse of Randy Haight

when he was a child?
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19) How would you compare this case to the hundreds in
which you have been personaly involved as a case-
worker?

What kind of chance did Randy Haight have of becom-
ing a mature and responsible adult growing up like he
did?

THE APPROPRIATENESS OF THE SOCIAL
SERVICESINVOLVEMENT IN THISCASE

20)

1) What is your opinion regarding the ap-propriateness of
theactions of the different social servicesagenciesinthis
case?

2) Hadyou beenthe casaworker, what would you have done
to try to help this child?

RANDY HAIGHT AT 18

1) What was Randy Haight like at the point of termination
of involvement?

He was suspicious, untrusting, impulsive, with little
self-control, with no consistent role mode! for love

and affection, who had been lied to and disappointed
all of hislife.

EXPECTED AREAS OF
CROSSFOR CAROL GOOD
1) Youare"“just” asocia worker.

2) Name 1 book or paper that says afamily effects the way
you are as an adult.

3) Name 1 book or paper that says family upbringing ef-
fects violence.

4) Isn't Randy just an outlaw from an outlaw family?
5) At least the state intervened here.
6) Lotsof kids are from bad homes and do not kill anyone.

7) Hewas ateenage criminal.
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Chapter 322 TIME LINE FOR RANDY HAIGHT CASE

consequently could not provide proper care
for her children.”

neglecting the children. Bette accuses
Thornton of having affair with Betty Conley.

FACTSIN RANDY’SLIFE DATE | RANDY'SAGE RANDY’'SLIFE
1. Thornton Haight, Randy’s biological father, 1927
isborn.
2. Bette Smith, Randy’s biological mother, is 1928
born.
3. Bette Smith marries Charles Williams, and 1945
is pregnant with Lana.
4. Bette Smith and Charles Williams divorce. 1946
5. Lana Mercurio born to Bette Smith Williams. 3/25/46
Lanais given and later adopted by Mr. &
Mrs. Mercurio, Bette’s mother and step-
father.
6. Thornton and Bette married, Bette pregnant. 8/9/47
7. Bette loses child due to Thornton beating 1947
her.
8. Eugene Haight, Randy’ s brother, is born. 11/2/48
9. Rick Haight, Randy’s brother, is born. 10/19/50
10. First contact by Thornton and Bette Haight 1950
with the court.
11. 7/18/52 Randy Born in Columbus, Ohio.
12. 1952-1956 Randy lives at home with Thornton & Bette.
13. 1957 4 Randy isliving at home.
14. Thornton files for divorce; accuses Bette of 6/25/57 4
neglecting the children. Bette accuses
Thornton of having affair with Betty Conley.
15. Betty hospitalized at Receiving Hospital. 8/30/57 5
Her diagnosis was that of a“character
disorder with emotionally unstable personal-
ity.” Thornton appearsin court to complain
that Bette is not feeding the children. Bette
jailed for afew hours. Bette receives elec-
tro-shock therapy.
16. 9/12/57 5 Randy, Rick, and Eugene made wards of court.
17. 5 Randy begins year at home with mom and dad.
1958
18. 5 Randy and his two brothers are taken out of the
5/6/58 home and taken to Franklin Village on Emergency
Court Order.
19. Bett€'s psychiatrist indicates that Bette is 5 Randy committed by court to Child Welfare Board
“unable to cope with her own problems and 6/6/58 (CWB), but remains at Mercurios, his grandparents,
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FACTSIN RANDY'SLIFE DATE | RANDY'SAGE RANDY’'SLIFE

20. Conflicts develop between Bette and 8/20/58 6 Randy admitted to Methodist Children’s Home

Thornton and Mrs. Mercurio. Letter from (MCH).

Mrs. Mitchell states the reason for the

admission is the “parents’ emotional neglect

of these boys and the emotional instability of

both parents.”
21. 9/58 6 Randy beginsfirst grade.
22. Dr. Baker diagnosis Mrs. Haight as de- 9/30/58 6

pressed, upset emotionally because of her

marital situation, and not able to care for her

children.

23. Thorton and Betty Conley have a child. 11/58

24. 1959 6 Randy begins year at MCH.

25. 1959 6 Randy repeats the first grade.

26. 5/13/59 6 Ms. McMillian of CWB notes in transfer summary
that after Christmas visit with parents, Randy was
rocking, having night sweats, excessively masturbat-
ing, anxious, tense, destructive, and unable to work i
school.

27. MCH states desire to place Haight boysin 11/12/59 7

foster home or for adoption.
28. Bette Haight calls CWB to complain that 11/59 7
Thornton Haight is beating her up.
29. Mrs. Haight uses the time to see whether Christmas, 7 Boys spend two nights at home with Mrs. Haight.
Mr. Haight and Mrs. Conley are seeing one 1959
another.

30. 1960 7 Randy begins year at the Methodist Children’s
Home.

31. Bette separates from Thornton Haight. 1/12/60 7

32. Divorce petition filed. 2/26/60 7

33. Thornton and Bette divorced. 5/9/60 7

34. Dr. Shelton psychological exam conducted. 6/2/60 7

Randy has full scale IQ of 86, and verbal 1Q
of 76.
35. 7/5/60 7
36. Thornton gets injunction keeping Bette Summer, 7 Inter-agency conference results in placing Randy
Haight away from him. She files complaint 1960 in afoster home; adoption considered.
against him.

3r. 9/26/60 8 Randy placed in foster home at the Harvey Warne
home.

38. Bette goes to court to stop placement of 8

Randy in foster home. CWB and MCH 9/27/60
workers warn that Mrs. Haight was not
competent and that placing Randy with her
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FACTSIN RANDY'SLIFE DATE | RANDY'SAGE RANDY’'SLIFE
39. Mrs. Licklitner notesin letter to CWB that 9/30/60 8
since commitment to CWB and placement
with MCH Randy has made “gradual pro-
gressin his ability to distinguish right from
wrong on amoral basis.”
40. Mrs. Licklitner of CWB writes letter oppos- 10/11/60 8
ing returning Randy to Mrs. Haight.
41. Letter from Marilou Mitchell of CWB urges 10/17/60 8
the court to leave Randy at foster home. She
states “the future of this child is at stake.”
42, 11/5/60 8 Court sends Randy back home with mom.
43. Bette takes all three boys over to Mr. Christmas 8
Haight's and Betty Conley’s house. 1960
44, Haight boys are living with Thorton Haight 1961 8 Randy begins 1961 with his mother. Randy is
and Betty Conley. being “physically abused and emotionally
neglected” accord- ing to records.
45. 2/61 8 Randy kept in the car at night while Bette worked
at Western Electric on the night shift.
46. 2/61 8 Randy kept out of school because Bette Haight
feared the police would snatch Randy away.
47.Thornton Haight calls CWB saying Randy is 2/61 8
“pale,” “frightened” and “upset” regarding the
activities of the adults at his house. Decision
is made to take Randy out of Bette's home.
48. Randy taken away from Bette Haight back 2/15/61 8 Randy expresses that he does not want his parents
to MCH. Heis described as more “manicky to know where heiis.
and hyperactive.”
49, Juvenile Police come to Conley house 3/6/61 8
saying Bette Haight had said Thornton and
Betty Conley were living together.
50. Hearing held in order to secure support 4/10/61 8
order on Bette Haight. Bette Haight's attor-
ney claims sheistooill to work.
51. Thornton arrested for nonsupport hiding 4/20/61 8
under the bed at Betty Conley’s house.
52. Bette files motion to get children back. 5/61 8
53. Bette promises a birthday cake for Randy’s Summer 9 Randy and other boys look forward to party.
birthday, but fails to come to MCH. 1961
54. 11/22/61 9 Randy expresses concern that Bette will be told

where heisin foster home, because he does not
want her “to come get me again...because she'd
just make trouble.”
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FACTSIN RANDY’SLIFE DATE | RANDY'SAGE RANDY’'SLIFE

55. Randy placed in Spires foster home. 12/22/61 9 Randy leaves a Christmas present for mom and
Neither parent gives Randy a Christmas dad.
present as he goes to foster home.
56. 1962 9 Randy begins 1962 in the Spires foster home.
57. Thornton Haight is $5000 in arrears on 2/62 9
child support.
58. Mitchell report states Randy is “slowly 5/31/62 9

stabilizing” in foster home.

59. Bette petitions court to have all three boys 6/29/62 9 Ricky and Randy remain in their foster homes.
returned to her. Hearing isheld. Eugeneis
placed with Mrs. Mercurio. Court orders Mr.
Haight to never visit his sons nor to have
them placed with him.

60. Bette takes boys for ride on MCH grounds 9/62 10 Randy falls out of car.

in convertible with top down.
61. Eugene said to have developed emotional 10/26/62 10

and sexua problems.
62. 1963 10 Randy begins year with the Spires foster home.
63. Eugene Haight placed in the Starr Com- 3/63 10

monwealth in Michigan.
64. 1964 11 Randy begins year with the Spires foster home.
65. Carlin letter to juvenile court states that 7/28/64 12

Randy is “no longer the anxious, unsettled,
and highly emationally upset youngster he
wasin his early placement. He has learned
to live in afamily setting with respect for
other member’ s rights and his ability to
stand the stress of conformity is much
greater. Randy has an excellent relation-
ship with his foster parents who are unique
in their ability to give love and affection and
impose redlistic limitations.” Carlin recom-
mends Randy be placed with his mother.

66. 8/2/64 12 Randy placed back with his mother.
67. Bette reports to CWB that Rick Haight is 8/18/64 12

unmanageable since Randy’ s placement at

home.
68. Case note on consultation with Dr. Brush 10/20/64 12

states that Randy and Ricky say Bette goes
out with various boyfriends at night leaving
them alone. Bette said to be “bordering on
possible nervous breakdown.”

69. “Don” moves in with Bette. 1965 12 Randy begins year living with his mother and
brothers.

70. 10/65 13 Randy & brothers tear up the house they are living
in.
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FACTSIN RANDY’SLIFE DATE | RANDY'SAGE RANDY’'SLIFE

71. C. Gray of CWB notes “How long this fam- 10/23/65 13
ily situation can be held together is highly
guestionable...Not only in her [Mrs. Haight's]
inability to care for [the boys] but the fact
that she has been unable to relinquish the
boys legally and stood in the way of possi-
ble adoption at an earlier date and she
could not at all release them emotionally.
Even though she has not been able to pro-
vide suitable physical and emotional envir-
onment for the boys, sheis still holding on
to attempting to keep them.”

72. CWB notes that Eugene, who had dropped 11/65 13
out of school, calls up school and tells them
heisaparent and that Ricky and Randy will
not be at school.

73. CWB visits home and finds it to be “very 11/65 13
run down and quite disorganized.”

74. 1966 13 Randy begins the year living at home with mom
and his brothers.

75. CWB notes that Randy was truant, and the May 13
family was “deteriorating”. CWB explored
placing Randy back with the MCH and the
Spires foster home. Bette Haight opposes

the move.

76. May 13 Mr. Carlin arrives to transport Randy to MCH.
Randy refuses to go “to that prison.” CWB
changes decision, and decides to leave Randy with
Bette Haight.

7. Summer 13 Randy and Eugene go to father’s house in
Kentucky. Randy comes back to Columbus and
enrollsin the 7th grade.

78. 10/10/66 14 Randy taken to Detention Home for destruction of
property.

79. Juvenile hearing conducted 10/25/66 14 Randy placed in Franklin Village. Court orders
psychiatric exam of Randy.

80. 12/22/66 14 Randy back with mom.

81, 1966 14 Randy misses half the school daysin 1966-1967,
and fails most of his subjects.

82. 1967 14 Randy begins 1967 living with his mother.

83. McClain of CWB notes the family is deter- July 11, 1967, 14

iorating, and that it is caused by “Mrs.
Haight's ineffectiveness as disciplinarian.”
The house is described as “constantly in a
shamble.”

84. Thornton Haight picks up Randy and Ricky 5/67 14
without permission of CWB or Mrs. Haight
and takes them to Kentucky.
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FACTSIN RANDY’SLIFE DATE | RANDY'SAGE RANDY’SLIFE

85. Dr. Gussett report for FCCS states that 5/18/67 14 Randy’s 1Q is 72, with a 70 verbal scale 1Q.
“this boy has had avery unstable and
unhappy home life. He has been tossed
from one placement to ancther...This
unstable background has had an unfavor-
able influence on the boy.” Possible
attention deficit disorder noted. Said to
“have difficulty exercising judgment appro-
priately at all times; he is capable of
unpredictable behavior when confronted with
stress...Heisinclined to be impulsive and is
capable of acting out emotional reactions
without much control. This boy is very
suggestible and easily manipulated.” Randy
is described as “ overwhelmed by feelings of
cautiousness and inferiority.” “His home
has offered him little in the way of psycho-
logical warmth. This boy has strong feelings
of regjection and feels that his home has
seldom offered him much in the way of
security.” “The subject has never had a
close, sustained relationship with a signi-
ficant adult.” Special classes were recom-
mended.

86. Bette picks up Ricky and Randy from Mr. 8/67 15 Referral by CWB made to Big Brothers for Randy.
Haight in Kentucky and take back to Ohio. CWB notes that “Randy at times is defiant towards
Thornton initially refused to permit the boys his mother possibly because of the resentment he
to go. Bette Haight threatens to call the feelsin regards to the rejection he has experi-
police. Eugeneisinthe Army. enced.”

87. 9/8/67 15 Randy runs away to West Virginiato avoid having
to testify to what he saw two filling station
attendants do to young girl. He was threatened by
the young men.

88. 10/67 15 Randy living with Bette in the Mercurio’s house.

89. 10/67 15 Randy suspended from school for 3 days due to
truancy.

90. Ricky joins the Army. 11/67 15

91. 11/20/67 15 Randy was sodomized by “Tiny,” who works at
mother’s store.

92. Martha Ames of CWB expresses chief 11/27/167 15

concern that Randy is not “receiving enough
adult supervision at home.”

93. 1968 15 Randy begins year living at Mercurios with his
mother.

94, 1/21/68 15 Randy steals $1300 from his grandfather, and runs
away from home to Thornton Haight in Kentucky.
L eaves note admitting his role in the theft.

95. 4/7/68 15 Bette picks up Randy from Thornton’s house in
Kentucky and takes back to Columbus.

96. 4/18/68 15 Randy suspended from school. Randy isreading at

4th grade level.
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FACTSIN RANDY’SLIFE DATE | RANDY'SAGE RANDY’'SLIFE

97. Martha Ames transfers case. She notes 4/23/68 15

that “he has been shifted from pillar to post

by caseworker after caseworker...”
98. Support hearing held to try to get child 5/29/68 15

support from Thornton.
99. Hearing held due to Randy’ s participation 6/22/68 15

in stealing girl’ s pocketbook out of car.
100. 9/68 16 Randy does not enroll in school.
101. 10/68 16 Randy moves to Kentucky to Thornton's home.
102. 1969 16 Randy begins year living in Kentucky with

Thornton Haight.

103. Bette tells CWB that Thornton “refused to May 1969 16 Randy returnsto live with mother when

feed and clothe [Randy].” relationship with father “began to deteriorate.”
104. 1969 16 Randy marries Diane Fraley.
105. 1969 16 Randy works at horse stables after coming back

to Columbus.

106. 1970 17 Randy begins year living with mother.
107. 1970 17 Randy and Diane Fraley are divorced.
108. CWB and FCCS terminate Haight case. 5/19/70 17
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Chapter 33:  Sample Testimonies

THE PSYCHOLOGIST

l. Qualifications

. What Have Y ou Done With Elzie

[l. Individual Tests

V. House/Tree/Person

V. Bender-Gestalt

VI. Rorschach

VII. Incompl ete Sentence

VIIl.  Wide Range Achievement Test

IX. Benton

X. WAISR

XI. Halstead Retin Neuropsychological Battery
XIl. California Psychological Inventor (CPI)
XII. Minn Multiphasic Personality Inventory (MMPI)

XIV. Resultsof al Your Tests
XV. Previous Tests

XVI.  Previous Evaluations
XVII.  Interview with Elzie
XVIIIl. Diagnosis

XIX.  TheCrimes/Mental State
XX. Bad Facts/Confessions
XXI.  Reemphasis of EED

XXIIl.  Stress
XXII.  Anger
XXIV. Control

XXV. HisUnderstanding of Disorder
XXVI. How Did Elize Get This Way
XXVII. Rape

XXVIII Elzie sGod

XXIX. Affect/Meanness

XXX. Reemphasize DiagnosisMenta State

XXXI. Possible Questionsby Prosecutor on Cross-Exami-
nation
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Elzie Morton, Capital Case

DIRECT OF DR. ROBERT NOELKER
GUILT PHASE - Ed Monahan

Qualifications

A

19.
20.

21.

22.
23.
24,
25.

26.
27.
28.
29.
30.

31

32.
33.

35.

Name

Address

What profession?

- clinical psychologist

Education

- BA, UK, 1967 - Biological Sciences

- UC, MA, 1968 - Clinical psychology

- UC, Ph. D. 1970 - Clinical psychology
How long does it take to get a Ph.D. in psychology?
Membership and Professional Organizations
Publications, Research and Papers
Professional Conference Presentations
Honors, Awards and Fellowships
Community Presentations

. Professional Conferences
. Areyou licensed? - Where?
. What doesit take to be licensed?

Areyou Board Certified?

. What does being Board Certified mean?
. How long have you been practicing?
. In those years, what sort of diagnoses and treatment

have you done?

. During your years of education did you ever havethe

opportunity to work under supervision?

When? Under supervision of whom?

Areyou or have you been on the staffs of any hospi-
tals?

How many patients have you seen in your years of
practice?

Have you specialized in any area or areas?
Present job responsibilities?

Do you teach or have you taught? What? Where?
Explain difference between psychiatrist, social worker,
and psychologist.

What is forensic psychology?

Have you any forensic psychology experience?
What is your forensic psychology experience?

Have you every testified in civil cases?

Have you every testified for the prosecution or de-
fensein criminal cases?

Explain?

In what states have you testified?

What's the difference between a psychologist and a
clinica psychologist?

Explain standard methodology of psychologists
What is ultimate result of your methodology?

- conclusions are judgments based on education, ex-
perience, skill, ob-servation, testing, interview, etc.
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36.
37.

What isDSM?

What isDSM 111?

- Move to have him declared expert able to render
expert opinionsin hisfield.

What Have Y ou Done With Elzie

1

W N

No o hs

10.

How did you get involved in this case?

- contacted by defense counsel, who asked if I'd be
willing to evaluate Mr. Morton, and render an ob-
jective opinion about his personality, menta status
at time of hisactson June 9, 1984, and alot of other
guestions

| said yes, and clarified for them that they could ex-
pect an objective assessment that they may or may
not want to present as part of the case.

Describe fee arrangement
Doesfact that receiving feeaffect your personal judg-
ment
How many times have you seen Elzie?
How much time have you spent with him?
How much time have you spent working on this case?
Outline what you’ ve done with Elzie
- ahistory of Elzie
- diagnostic clinica interview
- series of structured, objective tests
- reviewed al prior testing and evaluation of him
supplied by you
- reviewed alarge amount of other information about
this case sup-plied to me by you
What specific tests have you administered to Elzie?
Battery of tests:

- MMPI

-WAIS-R

- Cdifornia Psychological Inventory

- Bender-Gestalt

-TAT

- Housg, tree, person

- Rorschach

- wide range achievement teat

- Halsteadetin neuropsychological battery

- Benton

- Incompl ete sentencer

- Diagnostic clinical interview

What's the purpose of running these tests, review-
ing prior evaluations and tests, and reviewing other
caseinformation in addition to interviewing Elzie?
- the moreinformation you can obtain, the more cer-
tain you can bein making judgments- testingismore
objective

Is this a common practice in your profession?

Mental Health & Experts Manual

I1. Individua Tests

1

Let’stalk awhile about each individual test you ad-
ministered, what it is, how administered, and results.

V. House/Tree/Person

el A

No o

Explain what thistest is

How devel oped?

How administered?

What is the rationale behind this test and draw tests
in genera ?

Results?

How subjective/objectiveisthistest?

Degree of confidence in results of this test/limita-
tions

V. Bender-Gestalt

© N U~ WNE

Explain what thistest is

How devel oped?

How administered?

What is rationale behind this test?

Results

How widely used isthis testing technique?

How subjective/objectiveisthistest?

Degree of confidence in results of this test/limita-
tions

VI. Rorschach

A

Explain what thistest is

How administered?

Rationale

a. 1<t phase, free association phase, examiner avoids
active involvement
- 10 inkblots
- subject told “no right or wrong answers”
-oneat atime
- telling the examiner what he sees
- not limited in number of responsesto each ink-
blot
- inquiry

b. 2nd phase: inquiry (examiner becomes more ac-
tive)
- examiner asks questions to clarify his under-
standing of theway that the subject has perceived
theinkblots, eg....

C. Interpretation
- location
- determinant
- content
- popularity — originaity

d. Social interaction between 2 people; qualitative
aspects of thisinteraction
- variant of the interview where examiner and
subject engaged in a persona exchange
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IS

o

- In what way does the subject accept and re-
spond to the ink-blot talk presented to him?

- In what ways does the subject react to the ex-
aminer?

- What is the emotional tone of the subject’s be-
havior?

- Are there discernible themes that run through
subject’ s responses?

- How comfortable does the subject seem to be
in handling the Rorschach cards and in coping
with the testing situation?

- Doesthe subject seek to obtain the assi stance of
the examiner in “solving” the test presented to
him?

Results

How widely used

- among themost widely used personality instruments
- has proved practically useful to clinical workers
because of characteristics other than its perceptual
SCores.

How subjective/objective

Degree of confidence/limits

VII. Incomplete Sentence

O NOUAWNE

Explain what thistest is.

How devel oped?

How administered?

What isrationale behind this test?

Results?

How widely used isthis testing technique?

How subjective/objectiveisthistest?

Degree of confidence in results of this test/limita-
tions

VIIl. Wide Range Achievement Test

NoOoOhA~WNE

O NOUA~AWNE

Explain test

How devel oped?

How administered?

What isrationale?

Results?

How subjective/objective?
Degree of reliability/limits?

. Benton

Explain what thistest is.

How devel oped?

How administered?

What isrationale behind this test?

Results

How widely used isthis testing technique?

How subjective/objectiveisthistest?

Degree of confidence in results of this test/limita-
tions
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X. WAIS-R

© N U~ WNRE

Explain test

How devel oped?

How administered?

What isrationale?

Results?

How subjective/objective?

Degree of religbility/limits?

How widely used/in what contexts?

X1. Halstead Retin Neuropsychological Battery

ONOUAWNE

Explain what thistest is.

How devel oped?

How administered?

What is rationale behind thistest?

Results?

How widely used isthis testing technique?

How subjective/objectiveisthistest?

Degree of confidence in results of this test/limita-
tions

XII. California Psychological Inventory (CPI) (introduce
blowup)

ER SN o

© N U

Explain test

How devel oped?

How administered?

What isrationale?

- developed from 1948-57

- similar to MMPI in several respects

- personality characteristics for social living and in-
teraction

- 480 questions, 18 scaes; normsfrom over 600 men
and 7000 women

- Among the scales:

- Dominance

- Sociahility

- Self-acceptance

-Self-control

- Sense of well-being

- Validity scales

- Goal: prediction of everyday socia behavior

- High level of sophistication used in constructing
CPl

Results?

How subjective/objective?

Degree of relighility/limits

How widely used/in what contexts?
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XI1I. Minn Multiphasic Personaity Inventory (MMPI) (in-
troduce blow-ups)

o NG

10.

11

Explain test

How devel oped?

How administered?

What isrationale?

- objectively scored personality test

- answers 566 questions about how he thinks, feels
behaves

- resultisformulated asapersondlity profilethat tells
apsychologist what this person is like and gives an
indication of how and why he may react

- used since 1942

- the questions pertain to attitudinal and emotional
reactions; behavior and symptoms; aspects of
subject’ s past life

- 3validity scales

- 10 clinical scales

- Hypochondriacal

- Depression

- Hysteria

- Psychopathetic

- Masculinity/femininity

- Paranoid

- Psychasthenia

- Schizophrenia

- Mania

- Social introversion

- Anxiety

- Repression

- and many other specia scales

- categorizes patients and gives a comprehensive
personality description

Results?

How subjective/objective?

Degree of reliability/limits?

How widely used/in what context?

- most widely used self-report questionnaire

Has Elzie been given other MMPI’s?

When?

a.  7/77 - Lexington Comp Care

b. 10/77 - Dr. Marx

c. 7/79 - Dennis Wagner

d. 2/80 - Leppert

e. 8/82- Leppert

What do thesetell you about Elzie' s personality over
time?

- progressive deteriorationin hispersondity over time

X1V. Resultsof al Your Tests

How many tests have you administered and evalu-
ated over your years of practice?

What are your basic conclusions from the results of
all of these tests?
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XV. Previous Tests (introduce blowups)

1

2.

Has Elzie previously taken psychlogical teats that
you have information about?
List those tests and when taken
a Lex. Comp. Care- 1977
-MMPI
- Shipley Institute of Living Scale (7/27/77)
b. Dr. Marx - 1977
- MMPI (10/77)
c. KCPC (Wagner) - 1979
- QT
- MMPI (7/79)
d. LaGrange- 1979
- Revised Beta Examination (Beta-I1) (9/14/79)
- 1980 - MMPI (2/22/80)
- 1980 - WAIS (2/25/80)
- 1982 - MMPI (8/23/82)

Evaluate those test results

- Discrepanciesin Shipley

- Discrepanciesin Leppert’' sWAIS

- Others

How do those tests results compare to what you
found?

- Shows deterioration

- Can you fake tests, especialy MMPI?

XVI. Previous Evaluations

1

2.

HasElzie been previoudy evaluated by menta health
professional s?
List by who, their profession, when
A. Lexington Comp Care
a.  Dr. Ruiz - psychiatrist
- 7177 - 2/78
b. Diane Fullenwider
- certified psychologist
c. Dave Rodenheffer -
d. Ed McChord
- courts and jails project supervisor
e. Dr. Marilyn Marx
- psychologist - 9/23/77
f.  Dr. Martin Gebrow
- psychiatrist - 9/15/77 & 10/13/77

B. VA Hospita

- 17177 - 2/21/78

a.  Suzanne Dozier
- psychological nurse

b. CharlesPowell
- social worker

c. Dr. Kenneth Moore
- psychiatrist
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C. KCPC-7/11/79 - 8/2/79
a  Dr. Pran Ravani

- psychiatrist
b. Robert Hopps
- socid worker
c.  Dennis Wagner
- psychologist

D. Lagrange- 1979 - 1984
a.  Norb Leppert
- psychologist
b. Claude Turpin

E. Lexington Comp Care
a. Gail Trumpe-Morrow
- 1984

F.  ForthisTria
a. Dr.Lange, April, May 1985

What were their major findings?
How do their feelings compare to what you have
found?

Interview with Elzie

How long did you spend interviewing him?

Did you interview anyone else?

- Yes, Elziesmother, sister, father

Why didn’t you talk to his other sister, Mary?

- Shelives out of state

Why didn’'t you interview Elzi€' s brother, T.G.?
Was this length of time sufficient to get a good, ac-
curate evaluation of him?

Why?

Explain interviewing process, itsimportance
Detail information you received from interviews

(ASK FOR RECESS)
Diagnosis

Doctor, based on dl this information and analysis
have you found a diagnosis?

What isit?

- personality disorder

What is a personality

- PERSONALITY. Deeply ingrained patterns of be-
havior, which include the way one related to, per-
ceives, and thinks about the environment and one-
saf.

-DMI-II1 p. 366

What is a personality trait?

- Persondlity traits are prominent aspects of person-
ality, and do not imply pathology. Personality disor-
der implies inflexible and mal-adaptive patterns of
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10.
11
12.
13.
14.
15.

16.

17.

18.

sufficient severity to cause either significant impair-
ment in adaptive functioning or subjective distress.
- DSM 1, p. 366.

What is a personality disorder?

-Personality traits are enduring patterns of perceiv-
ing, relating to, and thinking about the environment
and onesdlf, and are exhibited in a wide range of
important social and persona contexts. It is only
when personality traits are inflexible and maladap-
tive and cause either significant impairment in so-
cia or occupational functioning or subjective dis-
tress that they congtitute Personality Disorders. The
manifestations of Personality Disorders are gener-
ally recognizable by adolescence or earlier and con-
tinue throughout most of adult life, though they of-
ten become less obviousin middle or old age.

Many of the features characteristic of the various
Personality Disorders, such as Dependent, Paranoid,
Schizotypal, or Borderline Personality Disorder, may
be seen during an episode of another mental disor-
der, such as major Depression.

- DSM 1, p. 305.

How does a personality trait become a personality
disorder?

When do personality disorders begin?

What are the criteria for diagnosing one who has
personality disorder?

- The diagnosis of a Personality Disorder should be
made only when the characteristic features are typi-
cal of theindividua’slong-term functioning and are
not limited to discrete episodes of illness.

What personality disorder does Elzie have?

- Borderline

Explain what thisis

What are the features associated with that disorder?
Any impairments?

Any complications?

- stress produces decompensation

Explain why Elzie hasthis disorder

- Multiple factors some known, some unknown
Does he have indications of other personality disor-
ders?

How do you explain Trumpe-Morrow’s diagnosis
of passive-aggressive or schizoid?

- Any given time, not as disturbed

How do you explain Marx’ diagnosis of dissocia
reaction in apassive-aggressive personality, passive
type?

- agree, but doesn't adequately explain depth of prob-
lem

How does your diagnosis fit with your testing

- other testing?

- other evaluations

- other diagnosis

- your interview
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19.

20.

XIX.

NP

12.

13.
14.

15.

- basically progressive deterioration over time pre-
diction of thisact - not out of line

How sure are you of your judgment, this diagnosis?
-Within psychological certainty

Why?
The Crimes/Menta State

Have you read Elzi€' s 2 confessions?

Have you listened to the 2 tapes of his confessions?
Have you reviewed the police chronology and re-
ports?

Doctor, based on what you know about Elzie and
the offenses, do you have an opinion within reason-
ablepsychological certainty asto Elzie' smental state
onJune9, 1984 for the act of raping Lin Jung Chen?
-Elzieintended to rape someone that night

What isit?

...for theact of killing Lin Jung ChenonJune9, 19847
What isit?

Explain?

Did Elzie act under the influence of extreme emo-
tional disturbance?

. Explain?
. Was there a reasonable explanation or excuse, the

reasonableness of which is to be determined from
Elzie' s viewpoint in Elzi€' s situation under the cir-
cumstances he believed to exist?

What wasit?

- distortion of reality

- borderline

- through development of chronic severe emotional
disorder he has, among other things, hatred of
women, border line personality disorder

- a timeof killing had disassociative psychotic break
- rage; he was so furious and angry he had to react
and did

- symbolic killing mother

- stress

- movie

- show

Brief reactive psychosis, is this what happened?
Explain what that is?

- extreme stress produced fear, loss of control, rape.
Explain again why this happened?

XX. Bad Facts (play parts of confes-sion)/Confessions

1

Isn't there alot to show intentionality of rape (and
impliedly to murder) that is contrary to your diagno-
Sis.

- torn towels in knapsack

- “I went to University to seeif | could find agirl to
rape her”

- waited until she was alone
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- snuck up on her

- told her to take her clothes off

ANS: rape kit not that uncommon among rapists
Isn’t therealot to show intentionality of murder con-
trary to your conclusion and judgment

- choked her for /2 hour

- put her head intoilet for 15 to 30 minutesto - keep
her from talking

- to silence her

- so she wouldn’t identify me and to drown her
ANS: no, not inconsistent with my diagnosis

- thisis evidence of psychotic break

- gapsin memory

- need to punish salf for this horrible crime

- how does it make sense for Elzie to confess so
readily if he killed victim to silence her so she
wouldn’t identify him?

XXI. Reemphasis of EED

1

Explain again what Extreme Emotional Disturbance
is

- includes any psychological dis-turbance, either
acute or chronic, which exhibitsitsalf in reduced self-
control, excessiveinfluence of emotion, stress, panic,
hallucinations, rage or distortion of thinking and re-
dity.

Itincludesatransitiond, situational reactioninwhich
anindividual with no apparent mental disorder, when
exposed to an extreme, unusua, overwhelming stress
has an extreme emotional reaction to it, which may
result in a sudden, impulsive, blind, irrational out-
burst.

It includes an emotional condition whereapersonis
directed by emotions or feelings, rather than by rea-
son. One' spassions, excited beyond intellectua con-
trol, take over. Rageisthen the predominant feature.

It includes an increased irritability associated with
sporadic and unpre-dictable explosions of aggres-
sive behavior, upon even minimal or no provoca
tion.

Explain what intention means

- ability to maturely and meaningfully deliberate,
reflect and have conscious objectiveto do something
in the absence of mental disease or defect

XXII. Stress

Explain stressors

- stress from person’ s viewpoint vs. objective stress
What stress was Elzie under of long and short dura-
tion?
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XXIV.

o

ahrwNPE

- recently paroled

- new job

- living with mother

- continued and consistent effect of mother
- dysfunctional fairly

-T.G.

- Dad

- divorce(s)

- being a convict

- stress of Job from Elzi€' s viewpoint

- stress of going to psychologist, who was afemae
- stress of parole officer

- argument with mother on Friday evening
- no friends, male or female

- no socializing

- associa not antisocial

- unconfronted anger, rage

- confusion

- self concept

What was degree of stress Elzie had in hislife?
- severe and chronic

What does stress |ead to for Elzie?

- led to depression, more anger, decompenstion
Did this contribute to his acts on June 9?
How?

Weas Elzie able to handle this stress?

- no

Why not?

- culmination of multiple, pre- existing active and
dormant personality characteristics

Anger

Explain rage, anger

What anger does Elzie have through hislife?

- repressed rage

When does his anger, rage begin to develop?

- double bind messages

What rage did he fedl June 9 at the time of his acts?
Did the rage contribute to his acts of June 9?

- yes

How?

Was Elzie able to handle this anger?

- no

Why not?

- no ego strength, emotion over rationa thinking
Is this the reasonabl e explanation or excuse?

Control

Explain control of one self

Did Elzie have problems with control in hislife?
Did Elzie have problems with control on June 9?
How so?

Was he able to completely control hisactionsin life
and that night?

Why not?
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XXV. HisUnderstanding of Disorder

1

XXVI.

XXVII.

=

o u

XXVIII.

1

What level of understanding does Elzie have of his
personality disorder(s)?

- superficial; constantly preoccupied with rage and
maintain controls.

Why doesn’t he have a better understanding

- limited insight is common charac-teristic of bor-
derline personality disorder

How Did Elzie Get This Way

How did Elzie end up thisway? What factorsin his
life caused this?

- summarize answer that will be fully explored in
your penalty phase testimony

Rape

Arethere different kinds of rape?

What are they?

- anger, control, sadistic

Explain?

Why do people rape?

- rage, hatred, aggressiveness

How stressful would this crime of rape beto Elzie?
How does that make sense - seems ridiculous?
Isit asexual act?

- behaviorally, not psychologicaly, it is an act of
rage and anger.

Elzie's Goal

Do you have an opinion of whether Elzie wanted to
stay out of trouble?

- very much did

How'd hetry to do that?

- isolated himself

How’'d that affect his chances of staying out of
trouble?

Did he understand how it affected his chances?

Affect/Meanness

What is affect?

- fedling

What was and is Elzi€' s affect?

- flat, depressed

Is he amean person who enjoys raping?

-no

Why?

- disturbed painful but compulsive behavior, no con-
trol over it

How does that match up with his affect?

How does that fit in with the behavior evidence of
his crimes?

Testimony from some peoplewho took confessions,
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XXX.

XXXI.

that he was not bizarre, funny, unusual, strange;
rather, calm, odd, flat, polite, cooperative.

Reemphasize Diagnosis’/Mentd State

What are you most sure about Elzie in terms of his
personality?
How sure are you that he's mentally ill?
Why are you so sure?
Is that any doubt in your mind that he's mentally
iln?
Was the murder premeditated?
Onceagain Dr., what areyou saying hismental state
was on June 9, 19847
- severe emotional disturbance
- dissociative psychotic break
- decompensation of previous active mental distur-
bance
- Elzie has had this potential for along time
- greatest tragedy is not that this happened but that it
was predicatable and we (my profession) did
nothing to reduce the chances of it happening.

MOVE TO INTRODUCE EXHIBITS

Possible Questions by Prosecutor on Cross-Exami-
nation

AREN'T YOU BEING PAID BY THE DEFENSE,
AND THEREFORE GIVING DEFENSE OPIN-
ION?
- Not being paid for opinion only professional ser-
vices

ISN'T THISJUST YOUR OPINION?
- No, background, experience, other evaluations, tc.

ASTOOPINION ON MENTAL STATEAT TIME
OF OFFENSES, IT'SNOT REALLY VALIDISIT
BECAUSE YOU SAW HIM SO LONG AFTER
OFFENSES?

- Youdon't haveto seeit snow at night to say snow
on the ground in the morning, if it'sthere.

AREN'T YOU BASING OPINION ON INFOR-
MATION FROM MAN WITH MOST EXTREME
REASON TO FALSIFY?

- no - basing on test data, other evaluations, never
base opinion on what accused tells me

YOU CAN'T GUARANTEE HE WILL BE
CURED, CAN YOU?

YOU CAN'T GUARANTEEUSTHAT HE' SNOT
DANGEROUS, OR WILL BE DANGEROUS,
CAN YOU?
- No, | can't.
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7.

10.

11

12.

13.

14.

15.

16.

17.

18.

19.

20.

YOU CAN'T REALLY PREDICT HIS BEHAV-
IOR, CAN YOU?
- depends on environmental circumstances

YOU'RE NOT SAYING HE'S NOT CAPABLE
OF BEING VINDICTIVE, ARE YOU?
- don’t know what that means, please explain

YOU CANONLY TALK ABOUT YOUR GUESS
ASTOTHEKIND OF PERSON HEISAND NOW
WHAT HE DID AT THIS INCI-DENT, CAN'T
YOU?

- No, see above

YOU CAN'T SAY HE DID NOT ACT CON-
TRARY TOHISPER-SONALITY DURING THIS
INCIDENT, CAN YOU?

- No, Infact hedid.

HE KNEW FULL WELL THAT SOMEBODY
COULD BE HURT, DIDN'T HE?
- Not in the sense that you and | know of

HISMOTHER ISNOT COMMIT-TING CRIME,
SO HISMOM ISN'T THE REAL PROBLEM IS
SHE?

-she set him up, unintentionally for major problems

ISN'T THE ULTIMATE WAY FOR A CRIMI-
NAL TOPROVEHE SA MAN FOR THE CRIMI-
NAL ISTOKILL SOMEBODY?

- no, that’s extremely simplistic

PSYCHOLOGY ISNOT AN EXACT SCIENCE?
- true

ITSSUBJECTIVE?
- only to an extent, it isascience, mostly objective

PSYCHOLOGISTS DIFFER EVEN ON SOME
DATA?
- sure

PSYCHOLOGISTSIN THISCASE EACHHAVE
A DIFFERENT DIAGNOSIS

- Not really, different words to describe same be-
havior

NO TWO EXPERTS THE SAME?

HE HASN'T EVER TOLD YOU HE' S SORRY?
- don't know, good, will ask Elzie

YOU HAVEN'T TALKED TO PEOPLE WHO
SAW HIM SHORT-LY BEFORE OR AFTER?

- eyewitness accounts are scientifically unreliable
- total body of scientific literature in the “Psychol-
ogy of Perception”

Chapter 33-8



VI.

21.

22.

23.

DON'T KNOW HOW HE AP-PEARED PHY SI-
CALLY, DEMEAN-OR?
- No, not relevant

CRIMINAL BEHAVIOR ISANTI- SOCIAL
- Yes, by definition

YOU CAN ONLY GUESS WHAT ELZIE'S
STATE OF MIND WASTHE EVENING OF JUNE
9?

- No, can make conclusion based on deductivelogic,
and experience, and other to exhibits, etc.

PSYCHIATRIST

Introduction

What is a Psychiatrist?

The Persondity

. ThisCase

Findings out Elzie

The Crime Itself

VII. Summary

VIIl. The Crime ltself

Elzie Morton, Capital Case

DIRECT OF DR. ROBERT LANGE
GUILT PHASE - Ernie Lewis

Introduction

A.

B.

Name, present address

Where were you born?

Mental Health & Experts Manual

Where were you educated?

What training did you receive to become a psychia-
trist?

1. Describe the specific training you received fol-
lowing medical school.

What is a fellowship? What did you do a fellow-
ship?

1. Whatisachild psychiatrist?

2. How doesthat differ from someonewith atradi-
tional psychiatrists' training?

What are boards?

1. What doesthat entail ?
2. Areyou board certified?
Have you published?

What experience haveyou had in the practice of psy-
chiatry?

To what professional organizations do you belong?

MOVE TOACCEPT HIM ASAN EXPERT IN THE FIELD
OF PSYCHIATRY.

Il. What isaPsychiatrist?

A. What do psychiatrists do?

B. How is what you do different from a clinical
psychologist?

C. How doyou find out about a person differently
from the way aclinical psychologist does?

D. Inwhatway doyouusewhat psy-chologistsfind
out about a person?

E. What methodology do you usein order to find
out about a person?

1. How doesthat differ fromwhat apsycholo-
gist does?

2. Isoneor the other any more or less legiti-
mate as a way of discovering what a per-
son is about?

I1l. The Personality
A. Whatisit?

B. What doesit develop?

C. Why isapersonality important?

D. How ispersonality related to behavior?
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E. What isapersonality trait?

F. What isapersonaity disorder?
1.  When do personality disorders begin?
2. Canapersonality disorder be serious?
3. How serious?
4. How dehilitating can apersonality disorder be?
5. How isthis different from have a bad person-

ality?
IV. ThisCase
A. How did you become involved?

B. What isthe fee arrangement?
1. Do doctorswork for free?
2. Doesthismean we have bought your opinionin
some way?

C. Of what importanceis the personal interview?
1. How many times did you see Elzie? Was this
adequate?
2. What do you do in such an interview?
3. What can you find from such an interview?
4. How can you evaluate some-on€e's person in
three interviews?

D. Other Materials

1. What other mental health re-cords did you re-
view?

2. What isitimportant to review these?

3. What materialsdid you receive concerning the
crimeitself?

4. What elsedid you receive? What was the qual -
ity of the materialsyou received and reviewed?

E. Didyou receive enough material and spend enough
time with Elzie to get a psychiatric picture of him?

F. Didyoudo areport? Why not?
1. Wereyouavailableand willing to talk with the
prosecution?
2. Would you have shared your findings with
them?

V. FindingsOut Elzie

A. Diagnosis

1. Based upon this information, do you have an
opinion, to a reasonable psychiatric certainty,
regarding Elzie Morton’s mental status? What
isit?

2. What are the meanings of these diagnoses?
a.  Whatisabordering person-ality disorder?

Isthisfrom the DSM-I11?
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i. How seriousisthis?

ii. Canitlead to psycho-sis? What does
that mean? How isstressrelated to the
appearance of psychosis?

iii. What isthe most ser-ious personality
disorder? What isthat?

iv. Inwhat way doesthis describe Elzie?
- unstable relationships
- inappropriate and intense anger
- identity disturbance
- affective instability
- emptiness and boredom

b. Whatisaschizotypal personality disorder?

i. How seriousisthis?
ii. Inwhat way doesthis describe Elzie?

Cc.  What are paranoid traits?

i.  How doesthisdescribe Elzie?
- jealousy
- quick to take offense
- appears cold
- exaggerates difficulties
- socid isolation
- 0dd speech

ii. How arehislong pausesin conversa
tion related to thistrait?

iii. How wouldthiseffect feelingstoward
siblings? Girlfriends?

B. Other Diagnoses

1. You stated that you reviewed other diagnoses
and evaluations of Elzie Morton?

2. Arethey consistent or inconsistent with their
findings with what you have stated today? Ex-
plain:

a.  Youwereaware of Dr. Ravani’sanalysis?
b.  What do you think of it?

3. Didyouncticeany progressionfrom Elzi€ sfirst
evaluation in 1977, when he was 24 years of
age, and today?

C. TheCause
1. What has caused Elzie to become thisway?
2. When did this develop?
D. The Person as he Operatesin the World
1. How doesElzie view the world?
2. What kind of salf image does he have?
a. Why is sdf image important?

3. How does he view others?

4. How does he relate to other persons?

5. What effect does stress have on him?

6. What does he want to do with hislife?

7.  What isan affect?

8. What isElzie's affect and what doesit mean?
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E.

How certain are you of your diagnosis?

VI. The Crime ltself

A.

B.

J

How do you know about the crime?

What stress was Elzie under during the spring of
1984?
1. What would that stress do to Elzie?

What emotions were going on during the Spring of
1984?

What was going on with Elzie emo-tionally on June
8, 1984?

What is your analysis of the factors which contrib-
uted to the rape and killing of Lin Jung Chen?

- mother

- Martha, oriental sister-in-law

- emotions boiled over

Control
1. Under how much control was Elzie?
2. What was he unable to control himself?

Was he experiencing this personality disorder at the

time of the crime?

1. What wasthe degree or intensity of hisemotion
that night?

2. What reasonable explanation or excuse was he
acting upon?

3. What isthat reasonable from his perspective?

In what way did this crime occur as aresult of this
personality disorder?

In your opinion did hekill her to silence her?
1. Why would he say that he did?

How certain areyou of the opinionswhich you have
rendered to-day?

VII. Summary (Next Day of Trial)

A.

VIII.

A.

Please summarize your diagnosis of Elzie Morton.
1. What isyour primary diagnosis?
2. How seriousisthis personality disorder?
3. Isthis:
a A bad persondity?
b. A problem?
c. A seriousdisturbance?

The Crime Itself

How do you know about the crime?
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B.

C.

What stress was Elzie under during the Spring of

1984?

1. What would that stress do to Elzie during that
period of time?

2. Isitimportant to view stress from our perspec-
tive or the per-son’s perspective?

What emationswas Elziefeeling from April 6, 1984

until June 8, 1984?

1. What was going on emotion-aly at the time of
the crime?

2. What wasthe degree of intensity of these emo-
tions?

3. What isyour analysis of the factors which con-
tributed to the raping and killing of Lin Jung
Chen?

4. Sexua Sadism
a WhereisitintheDSM?

b. Thisisadisorder?

c. Anillness?

d. What does this indicate about whether he
has anormal or abnormal sexual identity?
Why isthisimportant?

DSM indicates that this disorder beginsin

childhood.

g. DSM dsoindicatesthat brutality often oc-
cursin families of individual with thisdis-
order?

h.  Where does thisfit with the other primary
or predominant personality disorderswhich
you have described?

.o

5. How important was rage that Elzie was experi-
ence?

6. What isthe source of the rage?

7. Why was Elzie enraged? At whom?

8. How does it make sense to kill someone you
don’t know dueto rage at your mother, Martha
Morton, and other family members?

9. What wastheeffect of the per-sonality disorder
on Elzie’ s behavior that evening?

Control

1. Under how much control wasElzie onthe night
of June 8, 19847

2. Why was he unable to control himself?

3. Hewasnot insane, was he?

4. Hewasnot acting, thinking, or feeling normally,
was he?

How certain are you that Elzie was suffering from

the described personality disorders, and the accom-
panying emotions, at the time this occurred? B
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